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r - » A p - L T ’ r « n. n it n n n r. ?i, called as 
a witness by defendant, bcinn first duly sv/orn, 
testified as follows: 

DierCT nXAMTriATIOM 

r.v mr. nnrr.novTTTr. : 


Cood afternoon, Mr. Shernan. ’..’ill you toll 
us what vour present position is? 

Inspector in charae for the Drua Enforcement 
Adpinistration. 


What was vour position in Januarv of 1973 ? 


A The sane. 

bid there cone a tine when vnu received a 
reouest fron the United Htates Attorney's Office to 
conduct an investigation in reference to certain aliena¬ 
tions nade bv one Richard Lawrence? 

Yes, sir. 

dan vou tell no who asked vou to nake that 
invostiqation? 


A T would say probably a combination of Mr. 

”orvilIn and Mr. Eoynour. 

Mere you told you will bo in charqo of the 
invostination? 

A That is correct, sir. 

''ill vou toll no what dnv vou were told that 
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hpa 2 fl ho rr a n- cl i r o c t 

you v/ould be in charqe of the investigation? 

A vicll, the first conversation would have been 

on Januarv the 3rd and then there were otherconversations 
on through the middle part of the month, up to and includ¬ 
ing the 10th of January. 

o Mould it refresh vour recollection to know that 

vour memorandum stated the 2nd of Januarv? 

That's when I first learned of the alleqation, 

”es. But there are other decisions in there which vou 

haven't alluded to yet. 

n ncHrecn January 2nd and the mcetina on Januarv 

10th that vou are alluding to did vou engage in any 
investieation? 

A Yes, sir. 

n Could vou describe the investigation you con¬ 

ducted between January 2nd and January 10th? Just toll 
us what vou did? 

A Between those two dates? 


20 


21 


22 


21 
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o Yes. 

A ntrictly interviews of Mr. Lawrence, 

n nn Januarv 10th wore vou in attendance at a 

ncetinn regarding this case? 

A Yes, sir. 

o Mho was at that meeting? 


tout mt r>'\i it 


t roijnr nr f n<, 'H cn'i»ii*nuv 
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Phcrnan-direct 


367 
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A Mr. Phillips of the special prosecutor's 
office, I believe Mr. Nadjnri was there, if I'n not 
nistahen Mr. Pcynour anrl possibly Mr. Morvillo. 

0 Where was that meeting? 

A In the U. P. attornev's office. 

0 What instructions worn vou qiven at that 


Pee tine - ? 


That T was to investigate the allegations 


given by Mr. Lawrence. 

O Were you told that your investioation had to 
bo conducted with speed? 

A I don't believe there was any specific reference 

to speed. All investigations should be conducted as 
tinolv as possible. 

° Merevou given anv deadline? 

A !Io, sir. 

° bid vou understand that the investigation 

had to be concluded within any period of tine, any 
specific norioH of tine? 

A As soon as possible. 

b Were you told it was an urgent natter? 

A Hot specifically, no, sir. 

° bid you know at the tine >'ou wore ashed to 

undertabe the investination that Pobort houci had been r 

WutHffm ©HI b'fT CO «T mf iS ' t* »*«.•»«.• 
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hpa4 Sherman-direct 

witness at the trial of Rdmund Posner? 

A I probably did, yes, sir. 

o When vou first spoke to Richard Lawrence, 

v/hich T take it was between the 2nd and the 10th of 
Janunrv, did you believe that he was tellinq the trutli? 

MR. PACOR: Objection, your Honor. 

TUP COURT: Sustained. 

n p. 4 l you ever tell any hod v in tho U. P. attor¬ 

ney's office at any tine between tho 2nd and the 10th of 
January that ”ou believed Richard T.awronce was tel lino 
the truth? 

HR. PACOR: Objection. 

tit COURT: Sustained. It is immaterial 

whether ho believed it or not. He was there to investi— 
onto the facts and *ind out what the facts wore? 

MR. DllRPnoUTTr.: The nuostionwas whether he 

communicated an ,f such belief to any member of tho 
U. P. Attorney's office. 

Till! COURT: Sustained. 


21 

22 

24 |l 

25 I 


O Hid there cone a time when vou made a decision 

that the Paron, Ur. Lawrence, should be subjected to 
a polvqraph test? 

A Yes, sir. 

"’Pi: COURT; Will you road the question. 
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nhcrnnn-diroct 
(Ouestion read.) 

Till’ COURT: That was your decision, I take 


i t? 


Tun WITNESS: Yes, sir. 

l.’as it your decision that the polvgraph test 
should he administered by True Security in Virginia? 

A Hv that specific organization? 

0 Yes, sir. 

A Mo, sir. 

0 Whose decision was that? 

• 7 superior, Mr. Patrick Fuller. 

i-i<: Mr. Fuller tell you the basis on which the 
decision was made to go to Virginia to conduct a polygraph 
test rather than have it conducted here in Hew York? 

A '"hat's not a true statement that you made 

there, no, sir. The reason it wasn't done here in Mew 
"or!’, was partly nv decision. 

Can you explain that decision? 

Yes. I was now in the Mew York, area, T had 
never utilized the services of any of the examiners here 
in this area. Therefore, I didn't know either their com* 

oetonce or their trust. To I discussed this with ny 
superior and wo decided or he decided to do it in Washing¬ 
ton . 
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Hhoman-direct ^71 


2 

'TTTTin5151: That's correct. 


3 

| J,fn courT: As as you wore concerned that 


A 

ended that? 


5 

Tl-n Minns51: Yes, sir. 


6 ' 

iou are tolling us now you do not know the 


7 

reasons why vour superiors made arrangements with 


H 

"'rue f.ocuritv? 


9 

he didn't snoci f ically tell no wo were noinn 


10 

to use True Industries for X reasons. 


11 

no you recall making the following statement 


12 

under oath in vour affidavit: 


13 

"’•v superiors in the BUDD had made arrangements 


14 

with this firm based on prior experience and knowledge 


15 

j C>f th ° ir ahilitiGS in this area of technical investigation'’? 


16 

A no? 


17 

r an. asking ,f ou on what basis vou know that 


1H 

-our superiors had made the arrangement with the firm based 


19 

on prior experience and knowledge of their abilities in this 


20 

area of technical investigation? 


21 

i 

T believe I stated that, sir. 


29 j! 

- 1 

Mould ’mu restate it? 


23 

"hat my superiors in Mashinoton, P.C. made the 


2-1 

doeisi on to utilize True Industries — 


25 

r >id thov do it, to vour knowledge, on the basis 
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Sherman-direct 


examination of Mr. Lawrence and specifically what nues- 
tions that I wanted him to ask during the examination. 

0 Did you give him a list of ouestions that 
VOU wanted to he asked during the examination? 

A I believe I did, yes, sir. 

° Have vou r,Gon th G questions that wore 
actually a 15 hod during the examination? 

A Yes, sir, I have. 

'■’ere those the question* you asked him to put 
to Mr. Lawrence? 

I boliovo thov wore, yes, sir, without looMnq 
at then right here in front of me. 

Mould you just ouicklv loo):. 

MM. SACOR; Could we have an exhibit marked. 


mr court; 


ft s already in evidence. 


M n . DT'asuo '»t r r r > . . 

J JILnt me use the one already 


marked. 


21 !! 


•L COURT : There ismo polygraph test that 

was mar! ed in evidence this norninrr. 


his hand. 


: ' U * SAGn " : T ,W t think he has the sane in 


wh i oh — 


nrncnoL’iTz: 


Its the sane niece of paper 


"IT COURT: Lot's do it in „„ orderly way 0 


V and 


•our.,I RN OKI rtfoimT orponu^ ,, s ro..»ruri,»r 
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hnalO Sherman-direct 

use the one that has been marked in evidence. 

it Exhibit 4? 

MR. SAOOR: Yes, your Honor, 

inn Exhibit 4 in evidence to Mr. Dershowitz. 
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I am hand- 
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n Mould vou look to see whether these were 


the cuest.ions that you asked Mr. Mahoney to put to Mr. 
Lawrence (hnndinq)? 

A Yes, sir. 

n no you have any experience running a lie detecto| 

test? 


A Mo, sir. 

0 Did there cone a tine in the course of the 

lie detector test bcinq administered to Mr. Lawrence that 
Mr. Mahoney came out of the room and had a conversation 
with vou? 


A Yes, sir. 

n Mould vou relate that conversation? 

A Yes. lie cane out and asked if I had an 

objection to his char.qinq the vordinq on one of the 


questions. 

o 

A 

Exhibit 4. 
n 


no ”ou recall which question it was? 

It is listed on the paper vou have there, 
Would you like me to read it? 

Which question it was. Just read it or 


wituFUN ms 1 mct rouoT BE^onTfm ii s roiiPTunu'.r 
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indicate it. 
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■hernan-d irect 


It's n 


"Have you r,old heroin moro than 25 tines 
between 1968 and January, 1972?" and it nays down hero* 
in parentheses the question was subsoauenvl- amended at the 
subject's renuest to bo "nanv tines" instead of "25 


tines." 


uith the exception of that chanae elicited at 
t ie request of M r. Lawrence, the questions put to Mr. Law- 
ronce were the ones that y ou had ashed to have put there? 

Vou confuse no, counselor. Would vou 
rephrase that. 

h’ith the exception of that one chance, these 
were the nuestions that vou had ashed to be put to Mr. 


Lawrence? 


"‘"h si.r. 


n ° tho hor ‘ t ° f m V recollection at this tine. 


/ t that point or at any other point, while the 
test was l.eine administered did Mr. Mahoney qivo -ou a 
nrelininarv or tentative appraisal as to Mr. Lawrence — 
bid -ou sn- at that time? 

,! Vi: COURT: no said durinq the period while 

t-he test was be in n administered, durina the administration, 
it was concluded, did Mr. Mahonev tell vou nnvthine 
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2 

about the v;av the tost v/as qoinq? 


3 


THE WITNESS: Yen, sir. 

n-iv 

4 

o 

’..’hat did he tell you? 


5 

A 

He told me that ho believed that Mr. Lawrence 


e 

i 

war. Ivina. 



7 

n 

Was that his first statement to von or did 


8 j 

ha snv anvthina nrior thereto? 


9 

A 

His first statement to me v/as the -ouostion vou 


10 j 

anker! prior 

about chanaina the nhrasina of the question. 

► 

11 i 

n 

Did there come a time in the nrocer.n n e the 


12 | 

lie detector beinq administered that Mr. Mahonev told 


13 

''on he could net make a determination at thin point an 


11 

to whether 

or not Mr. Lawrence was deceptive? 


15 

A 

Mo, sir, he did not. 


16 

n 

I T o consistently tool: the vie" that f’r. 


17 

1 

Laurence v/as l^inq? 


18 


Yen, sir. That’s correct. 


19 

o 

T 1 n to each and ever’/ one of the ouostionn? 


20 

1 A 

T can’t specifically sa ,F for each and ever ,r one 


21 

1 

o F the nue.n 

tions. The overall impress’on I qot from Mr. 


22 

Mahoney was 

that he v/as lyinq. 


23 

1 

Had "ou been qiven anv instructions as to v/hat 


24 

to tell Mr. 

Lawrence in the event the lie detector test 


25 

cane out shov/inq that he v/as not Ivina? 
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Lhernan-direct 


• T o, sir, 


" 0d V °“ hoen « iw «> any instructions as to what 
to tell nr. Lawrence in the event the lie detector test 
enno out shoving he was lying? 

A Ho, sir. 

What did vou in fact toil t 

zdez ten r,r. Lawrence after 

the conclusion of the test? 

A in Virojnia? 

° Tn Virginia. 

A 1 had t0lrt him th at he was a liar and that I 

would tal:o hin bach to Mew Yorh -mri if). 

yorj. and after our arrival in 

° rK ' H ° t0 r '° hls way and 1 would go nine, and I 
didn't want to see hin any note. 

IH<1 ' ,OU thGn make a report to Hr. rorvillo? 

Vos, I did. 

’’hat did you toll hin? 

T caned hin the next morn inn. j tried to 
not hold of him that ovonin,. There was no answer. 

T called the next nomine, and advised him that Mr. Lawrence 
had failed the nolvoranh examination. 

Hid vou desoriho the failure as somethin. 

Hi- havine failed miserahlv, did vou characterise it in 


any way? 


' CS ' 1 tolc1 hin tJ iat he failed the test 
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37Q 


Completely? 


A Y nr,, sir. 

n nil1 y°u over consider subjecting Hr. Lav/renco 
to another lie detector test? 

Ho, sir, I did not. 

Is it the usual practice of ,r our agency to 
He satisfied with one, single lie detector test? 

T believe that that was the first tine that 
nv particular segment of the agency had used a oolvgraph. 

Here vou ever — 

Tinco T have been in charge. 

’Vro vou over sent a copv or did you see a 
conv of the charts, the underlying polygraph charts? 

A Yes, sir, T did. 

n ni ' d vou show those charts to any other 

experts? 

f’o any other polyaraph experts? Mo, sir. 

° bid vou show then to anvhodv? 

T tool: a formal copy to the United Htates 
Attorney’s Office. 

n Of the charts? 

Hell, no; of the results of the examination. 

MU. PAOOU; May the witness he asked when. 


SOUTmFON OlSTMCT COURT RFPORTEBS US COURTMOUSF 
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• horman-direct 37o 

1 ' :nm ' thiS occur ln Oofonne counsel-, oxamina- 

tion but T thin!: ho should ask whon the chart., were 
broucjht over. 

Tin: COURT: Lot no first find out what it 

m you brouqht to the u. s. Attorney, office. Thorc 
in a reoort and actually we all !:no„ when this test i, 
»-inn adrtinistored there are various needles that nove up 
'’H' ' ° wn nnr! thn ~‘ r ’ 'iro reproduced on a chart. 

T,fC WITJTr ™* ^at is correct. 

C O! ‘ ‘ r ' f?t ' s ren;ird the report as one 
- chart as another. The chart boinrt the 
noverent of the needles. 

h'hat did you deliver to the United .states 
Attorney's Office? 

*1*1 »r* '■IT'i’iTpr’r . 

•J. ./i.JnPR: The report. 

T,W: CnURT: Includin *» the chart with the need! 

pi ctured? 

TIfE i-’iTrinsn: r Jo , sir. 

ootjP'T ; Just the report? 

. r "'* ?rrSs the final report. 

,,,,n rn,,RTj ,<7h « n that delivered to the 


r>i ctured? 


’nited rtates Attorney's Office? 


of 3071. 


TUr ! fT , • , 

nproxinatelv January the 21 st 
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lzn Shernan-dircct 380 

'rjni COURT: Thank ''ou. 1/21/7 3? 

tut: WITNESS: Yes, sir. 

Tlir COURT: Did vou qet that. Professor? 

HR. DERSHOWITZ: Yes. 


BY M n . Dr.RBHOV’ITZ : 

o Did vou assiqn any aspect of the invest!qation 

to any person other than yourself? 

A Yes, sir, I did. 

o Ts Mr. Wolf that person? 

A Yes. 

o Did you ask hin to check out the nlleqations 

reqnrdinq car transfers? 


14 
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16 j 
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25 


A That is correct, sir. 

O Can you tell us what he told you? 

A That the three cars we could onlv verifv one 

that had actuall” been transferred to Mr. Leuci. 

o Bad ”ou Loon instructed that if the lie 

detector test wore to cone out positive, that you should 
undertake further investigations, that is, if the lie 
detector tost had showed that Mr. Lawrence was tellinn the 
truth, that vou should undertake further investina- 
tions? 

MR. RAOOR: Objection. 

Tin: COURT: Mo, I'll po~ni t him to testify 


snuTHFRN net tr T room »i port cm u v court rootc 










•jr ! 
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•hf'man-direct 


vnat !si5> instructions were. 


euon tion, 


. SACoq. I have no objection to that 


! ' P ' ni:PSIIOVJ I ,rz : Th 3t was the onlv question. 

Mn - " AnoP: There was an "if," Mr. Dorshowitz. 

!H COURT : t thin)- the tenperature is rising 

in direct proportion to the Fahrenheit outside, and T 

V '° UU ' it if we could loop it a little cooler 


here. 


Co ahead, 


’-id you receive any instructions to conduct 
3 nvestiqations in the event that the lie detector 
test showed that he -as tolling the truth? 

A " rncn1v °d no instructions on how to conduct 
the invest!cation at all, counsel. 

t- that tine was it your expectation that vou 
/ould conduct further investigations if the lie detector 
test showed he was tolling the truth? 

A Yos » I probnhlv would have. 

0 CouJc1 ,,ou <■» whnt further invo,fixations 

’ou would have conducted? 

Tin: COURT: Sustained. 

• Mn - r„'..Gnr. s objection. 

!I ' f ’ r : Sustained. I said yesterday. 


SOIJT HF RN DISW.tCT COURT RERORTFRS US. COURTHOUSE 
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lssn Hhormnn-direct 382 

I said this norninq, and just in ease you doubt it, I sav 
this afternoon, I shall not permit hypothetical oues- 
tions. 


r *R. DBRSIIOWITZ: I tried to phrase that 

cuestion. 


TIH: COURT: Like "Would vou have done"? 

o Did vou have any plan in mind to conduct 

further investitration? 

A ’Jo, sir. 

OP. DFRniinwiTZ: At this point, vour Honor, 

with all respect, I would like to make an offer of proof 
that in fact if the lie detector test had shown the 
Raron to be tolling tho truth the United States Covern- 
rent would have conducted further investigations. I make 
this offer of proof on the basis of interviews conducted 
by this !’r. Sherman prior to this discussion. 

!’ r . fJA.COP: I thouaht lie said he would have 

in tho event the lie detector tost nroved true or however, 
that there was some sense to the Baron's allocations, 
he would have conducted further investigations. 

Isn't that what '/ou iust said? 

TUP COURT: Is that what vou substantially 

sa j d? 

r ’UF WTTUnrn: Yes sir. 
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mmumrZt Then there is no further 
mar re1 on that score. 

Tim roUHT: no ahead. 

° l>i ' i ” ou nt «"V Point npoah to nenbors of Mr. 

*«« — inquire of thon as to what inflation 

hnf ' rolntinrT to a 1 lor»n t ions nado hv the Baron 
aoninst Detective T.euci? 

sir, I c’id not. 

'.v.ro vou over instructed by Mr. -orvillo to 
conduct an part of your investigation, to innuiro of Mr. 
'■ad jar i' s office an to what alienations they 
bad ana ins t Dr. T.euci fron the Baron? 

T wasn't instructed to do anvthino, sir. 

n WTO ' ’■boarded it an r.inolv vou had free rein to 

conduct the investigation? 

,f, hat is -- 

U " ot tho norp n I part of anv i nvon ti on t i on 
'or a federal official to consult state officials with 

Who" they have had prior contact to find out what inform- 
tion is in their file.*;? 


"hat's a touch mention to ann- or -os or no. 


r ’an T o.-'.uound on it? 

hv a]1 means, 


it wo u ]< I he normal. I'o-'cver, T hasicall , 
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know what M r. TIadjari was invostinatina as far as that is 


concerned and whv chock with him. 


answer? 


You know what Hr. Uadjari was investiaatinn? 
MR. .0 \C,OR: Mav the witness finish his 


THE COlir.T: Had "ou finished? 


Tiir HT , f”: r :r,r.: no. 


COURT: Co ahead. 


T said basicall” what the Rnron told r 'r. Uad- 


12 : 


]nn. 


Did v’ou know whether or not the Raron had niven 


”r. Had jari an” names other than John? 


T- Ho, sir. 

o Did you know whether or not the Raron had 

nivon ”r. Honors' office anv names other than John? 

TV Ho, sir. 

O Did von ever once ask anyone, either from ' T r. 

Hadjari's of r ice or Mr. Rogers' office, whether they had 
been given an” names bv the Baron othnr than the name 


21 ! John? 


'"he investigation didn't last that long, 


eouns”!or, 


Would you answer the ouestion. 


Did ”ou at 


an” tine as] an”bodv in either office whether the” had an” 
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nanor, other than the nano John n ivo n to then by the heron? 

rAnOI ' : Your Honor, t object to the 

cuoction. Tf the question were what did he as): of Hr. 

'Mdiari's office, I think we would novo along a lot 
ouicker. 

,;rr - COU??T: Overruled. 

Answer, please. 

•’o, r didn't ask tlion. 

•'O-I, in vour explanation --r whv ,, ou (U(]n . t 
anlt then that the investigation did not take that lone? 


, ^ir. 


thoucht "ou had said a ninute ago that v OU 
r ° nivon fr ^' to conduct an•investigation of what- 

ovor Oration vou felt to he appropriate. 

hat is a! solutely correct. 

’"■■ V thon fUfl YOU take the tire to ask state 

^ 1 1 ’ t fi lae nares of any peonlo aiven to then 




by the "aron? 


2.3 


25 


■ -O P,no the heron agreed to t.V o a polygraph 
e-a: ii nat i on, which h< failed. 

’id as far as you were concerned, failina 
?-ol- q r.T ’ e:-ar ination nut an end to the natter? 

"hat, coupled with other facts that could not 

'>e corroborated, <ms, sir. 
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O Picl Morvillo concur with your nsr.ossnent 

that tho failInc of the polvqraph tent coupled with what¬ 
ever else you niqht have told then put an end to the 
natter? 


A That is correct, sir. 

o Did you tell Mr. Horvillo that ”ou !iad not 

innuirod of those various state aqoncies as to whether or 
not their worn other nanes? 

A T don't ’now if I specifically told then 

that or not, no, sir. T don't Jr now. T nave hin a daily 
or overy-othor-day account of what was boina done. 

o Tt the tine when voti wore told that there would 

he no further investigation '..'ere von told that tho natter 
was closed forever or wore you asked to keen an eye on 
dovelonmnts in reaard to the baron and T.ouoi? Was 
your job ended at that point? 

Yes, sir. T concluded the invostiqation in 

toto. 

n Did von subnit a written report? 

ho, sir, T did not. 

n In it ''our nornal practice to sul pi t "ritten 


reports of 


A 


n 


vour invostinations? 

To nv own nqencv or to sor.eone else? 

To your own aqont or to sonehody in the I’nited 


southebn dis mct court REPORTERS US COUBTmoUSF. 


Mil I Y » 1 


»• * • 


M i 


. 4. 






1 


A 873 

Fhorman-diroct 


• 4 


States Attorno- • r, ^ffico. 

Vnu say in th 

nir. 

Hi rl ’ rr\ i i 


'/ou say in the norm 1 course of events, yes. 


!>id VOU ro ' 7anl U «» Sufficient in this case 
to sirnly turn oyer the results of the polvnrnph oxanina- 


t i on? 


'' ,; iat' n v/hat I did. 

nr 'T'1’7 • . c • 

•° further ouestions. 


10 jl 

-our ''onor. 

11 : l 

rponr fxami 

12 

r ,,r ., ri> r :Ann 

1.3 ; l 

n 


"r. Sherman, when wan the first tire that 
ever hern' the name richarh I.awrence? 

Vho first tiro? 

”° r * Tn conn °ction with vour investigation. 
Connected with nv investination of — 

■ •n, that vou just testified a!,out. i want 

to direct -our attention to on or about January 2 , 1 573 . 
January the 2nd. 

nr’ •••ho r ir-t non tinned the none Richard 
r:rence to -ou on or about this tine? 

T would snv nr. Fran): Poc^rs. 

! . ocors tell vou on January 2, 1073 

about it, a) out -- 
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2 II 

"hnt there was an infornant in his office v;ho 


3 

had information roqardinq corruption. 


4 

n 

bid he tell vou the nano of the person? 


5 | 

A 

?!o. 


6 1! 

7‘nd upon roceivinq this information from fir. 


7 

Poqers 

■hat did vou then do, Mr. Bhormnn? 


8 

■ 

A 

T wnt to Mr. p oqers ' o r fice. 


9 

0 

"hat happened there? 


10 

7 

T s<av ; the Baron and had an interview with 


11 

hin. 



12 

n 

Uhat did the Baron tell you of his part _ 


13 

first of 

nil, who else was present at the interview? 


14 

A 

e ,tair.> v.a. » . r, . riqht who was an investicator 


15 

for Mr. 

Poqers. 

| 

16 

o 

Yourself, the Baron and who else? 


17 

p 

T believe that was all. 


18 




19 




20 




21 




22 




23 




24 ' 




25 
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0 What was said at that interview? 

Mr. Lawrence stated that he had had numerous 
narcotic activity with Mr. Leuci and he had also given 
Mr. Leuci three cars for narcotic transactions. 

0 How long a period of time did this interview take 
on January 2nd? 

'cry briefly. I'd say an hour. An hour and 

a half. 

0 After the interview,-what did you then do? 

A Notified the United States Attorney's office and 


my superior. 

o Do you remember who in the United states Attorney's 
office you spoke to or January 2nd? 

A I believe it was Mr. Morvillo. 

0 Then what happened? 

A A decision w as made as to whether or not that I 
was going to conduct an investigation. I 

0 When was the decision made? 

Well, the decision was made the next day when I 
talked to Mr. Seymour. I 

0 This would be January 2, 1973? 

That would be January the 3rd, 1973 . 


thereafter? 


What did you do after -- on January 3rd, 1973, 
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A I followed the -- Mr. Lawrence in to conduct 

another more detailed interrogation. 

0 Where did this interrogation take place, Mr. 
Sherman? 


3 

4 

5 
fi 

7 I 

8 I 


10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 j 

21 

22 | 
23 I 
21 
25 


A It didn't take place because Mr. Lawrence 

couldn't come in. The next contact was on January the 

5th when I received a call from Mr. Nadjari. I went to 
Mr. Nadjari's office. 

Q Who did you see at Mr. Nadjari's office? 

A I again saw Mr. Lawrence, I believe Mr. Joe 

Feeley, an investigator was there, and Joe Phillips of 
Mr. Nadjari's office. 

0 Did a discussion take place on the 5th with Mr. 
Feeley or Mr. Phillips? 

A Regarding the allegations -- 

Q Yes. 

A Yes, they did. 

0 What was said? 

A Then we -- there would have to be a decision 

reached between Mr. Nadjari's office and the United States 
Attorney's office on which organization was actually going 
to investigate the allegations. 

Q Then what happened? 

A The decision was ultimately reached on, I believe 
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391 


it was January the 10th. 

° In the ,neantll " e - thouoh, what happened on 
January 5th. aside fro* this conversation that you had 
With Messrs. Phillips and Feeley? 

A 1 brou< 5 ht Hr. Lawrence into my office and Je- 
briefed hi* again for probably an hour and a half. 

0 Where was your office. Mr. Sherman? 

A 26 Federal Plaza. 

Who else was present at that interview on 
-anuary 5th between yourself and Lawrence, if you remember? 

I don’t believe anybody was there. 

Q Then what happened? 

!c left my office and nothing happened until the 


10th. 


Did you interview Lawrence again on January 10th? 


Yes, I did. 


0 Did there come a time in connection with your 

investigation that vou accinn^ 

at you assigned other agents to assist you 

in the investigation? 

A That is correct. 

DERSHOWITZ: your Honor, I Object. It seem, 

to me we are going over exactly the same grounds as I went 
over on direct. 

THE COURT: Overruled. 


SOUTHfBK 0,5 MCT C OU»T r EPOBTER5 us coonTMC 






A 678 


zs4 


Sherman-cross 


K)2 


Q Who else did you assign? 

A Inspector Wolf. 

0 When did you assign Mr. Wolf to assist you in 
the investigation? 

A It was either in the late afternoon hours of 

the 10th or early morning of the 11th. 

0 There came a time, did there not, that you 
asked the Baron to take a lie detector test, is that 
correct? 


A That is correct, sir. 

0 Prior to that time, before asking him to take 

a lie detector test, would you tell us what investigation 
was conducted by yourself and Mr. Wolf concerning, for 
example, the allegation about this person named John? 

First of all, tell us what that allegation was, 
according to what the Baron told you. 

A Mr. Lawrence told me that in approximately the 
fall of 1968, that he was introduced to a white male by the 
name of John, that John was to be the go-between between 
Mr. Leuci and between Mr. Lawrence. That he, on numerous 
occasions, either took drugs from John or gave John money 
cr vice versa. I asked him that during this period of 
time that you never knew more about him than his name was 

John. He told me no. All the information was quite 

/ 
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general. And that's about it. 



Q How long did Lawrence say tnat he had dealt with 

John as Leuci's so-called connection? 

A From late '68 to date. 

Q How many times did the Baron say that he had 

spoken to this John? 

A On numerous occasions. 

Can you estimate the amount of occasions that 
he might have told you that? 

No, sir. 

Hundreds? 

No, sir. He didn't say. 

He just said numerous occasions. 

Did he know John's last name? 

No. 

Did he describe him as a fireman, perhaps? 

He said that he felt he was a fireman because 
he wore dungarees and wore plain military-type shoes. 

0 What other description did he give you concern¬ 
ing John? 

A Six feet. Medium built. Dark hair. 

0 Did he tell you where John lived? 

A No, sir. He said he didn't know. 

Q Did he know where John lived? 


A 

Q 

A 

Q 

A 

0 

A 
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A He said he didn't. 

Q Did he have his telephone number? 

A No, sir. 

0 D-'d he tell you how John ever contacted Lawrence? 

A Either he would contact Lawrence or Leuci would 

get hold of him. 

0 But Baron never said he ever contacted John, is 

that correct? 

A That's correct. 

Q And how did John ever know where to contact 

Lawrence, did he tell you that? 

MR. DERSHOWITZ: Objection, how did John ever 

know — 

THE COURT: Rephrase the question, please. 

Q What did the Baron tell you as to John ever 
contacted him? 

A He always got a hold of him. 

THE COURT: Put names on that. 

THE WITNESS: John Doe, John always reached the 

Baron. 

0 Did the Baron explain how John knew where the 
Baron was? 

A He had the Baron's telephone number. 

Q And he called the Baron? 
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0 

from, is 
A 


That's correct. 

But the Baron never knew where he was calling 
that correct? 

That's what he said, yes, sir. 


Q Did the Baron give you information about a 
dross hop or something to this effect or a store? 

A A men's store? 

0 Yes. 

A Yes, sir. 

0 What did the Baron tell you about the men's 

store? 


A He stated that in the summer of 1971, that Mr. 

Leuci called him, told him to come to the Brooklyn District 
Attorney’s office, which he did. Upon his arrival at 

the Brooklyn District Attorney's office, he introduced him 
to a John Doe Robert, told him to deliver a quarter kilo cf 
heroin to Robert in the park immediately adjacent to the 
District Attorney's office, which he did. And further 
inquiry as to did he get a definite identification of this 
John Doe Robert, the only thing Mr. Lawrence could say was 
that he owned a men’s store on Utica Avenue two blocks 
south of Eastern Avenue in Brooklyn. 

Q And what was the -- 

THE COURT: Eastern Avenue or Eastern Parkway? 
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THE WITNE : He said Eastern Avenue. 
THE COURT: Go ahead. 


Mb 


What did he say the importance was of this store 


on Eastern Avenue? 


store, 


John Doe Robert was alleged to have owned that 


Q What connection did John Doe Robert have 
allegedly with Leuci, according to the Earon? 

A He was supposed to deliver a quarter kilo of 

heroin to him. 

0 He was -- John Doe Robert was allegedly Leuci's 
connection for that quarter kilo of heroin? 

MR. DERSHOWITZ: Objection, your Honor. That's 
a characterization. 

"According to what the Barron said." 

THE COURT: Just ask him what the Boron said. 

MR. SAGOR: I really wanted to save time. 

I know the appropriate questions but I wanted to cut through 

THE COURT: Please do the appropriate thing. 

0 Did there cone a time when you went with the 
Baron to check out his allegation concernino this store 
on Eastern Avenue? 

A I didn't go out there, no, sir. 

0 To your knowledge did one of your investigative 
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staff go with the Baron? 

A Yes. 

0 Can you tell us what happened according to your 
knowledge? 

A - The store did not exist at that corner. 

Q Could the Baron locate the store? 

A No , sir. 

Did the Baron go with the agent accordinq to 
your knowledge and direction to find the so-called store? 

A No, he didn't go, but we talked to him on the 
phone to get exact directions to the place. He was 
also told that the place did not exist and he said that it 
was exactly on that corner. 

0 Now, Mr. Sherman, according to what you had 
been told by the Earon concerning the so-called John, did 
you believe any such John existed? 

.MR. DERSHOWITZ: Objection, your Honor. If we 
can't ask about belief, they can't. 

THE COURT: Sustained. 

Q During the course of your conversations with 
the Laron without pinpointing it this moment on January 2nd 
January 5th, January 10th, did the Baron talk to you about 
money? 

A Money for his own personal use? 
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2 

0 

Yes. 

3 

A 

Yes. Yes, he did. 

4 

0 

Would you tell us that conversation? 

5 

A 

He wanted payment for the information that he 

6 

was giving. 

7 

Q 

Let's take it from day one. 

8 


What was the first conversation when you met the 

9 

Baron? 

Was there any conversation about money on January 

10 

2 nd? 


. 11 

A 

That's correct. 

12 

Q 

Can you tell us when in the conversation the 

13 

Baron started to talk about money, without going through 

14 

the whole conversation now? 

15 

I 

A 

At the end of the interview. 

lfi 

! Q 

What had the Baron told you on January 2nd of 

17 

alleged 

corruption of Detective Leuci? 

18 

A 

That he had been engaged in narcotic trans- 

19 

actions 

with Leuci since 1968. 

2(1 

0 

Did he cell you any specifics of that? 

21 

A 

He never gave any real specifs. It was 

22 

generalities throughout all of the interrogations. 

23 

Q 

At the end of the interview, what did the Baron 

24 

say about wanting money? 

25 


He wanted to know if I would pay any funds for 
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O r 

y < .-J 


this information. 


he worked with him. 


Hew much did he specify, if he did? 

He wanted a thousand dollars a month. 

A thousand dollars a month? 

A thousand dollars a month for the time that 


0 How much if any did he want in connection with 
that interview with you? Did he want an amount then and 


there? 


19 t’ 


he wanted a thousand dollars. 

0 What did you tell him? 

A 1 t0ld him that 1 «W"'t pay him a dime until 
1 could corroborate his information. 

Then what happened on the next interview concern- 
mg a statement about money? 

A He wanted money. I qa ve him the same answer. 

THE COURT: Was this on the 5th? 

THE WITNESS: Yes, sir. 

0 What did he say, Mr. Sherman? 

a.kco if i W iu start pahing him the money 
and I told him no, that I had already told him I wouldn't 

nay him any funds until I was able to corroborate his 
allegations. 

° At that Ume did he further details so 


southed o.stmct court reporters, u s court. 


? 4 








zs!2 


A G 8 6 

Sherman-cross 

4 yJu 

you could corroborate any of his allegations? 

A No. 

0 And you saw him again on the 10th. Was there 
another discussion like the one you have just testified 
about on the 10th too? 

A Yes. 

Q Is it fair to say that was a continuing theme 

of a discussion with the Baron, a thousand dollars a month 
or not giving further information? 

A Every time I talked to him he wanted money. 

0 Did he imply that he would not give further 

information unless he got paid the thousand dollars a 
month? 

A I told him that I wasn't going to give him any 

money at all until he gave me some information that I 
could corroborate. 

THE COURT: Since we are on this subject, did 
you ever give him any money? 

THE WITNESS: No, I didn't. 

0 You had known, had you not, that back in 1974 

for some portion the Federal Government had, in fact, given 
Lawrence money, is that correct? 

A That is correct, sir. 

0 And you also knew, did you not, that there came a 
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time when the Baron was, to use the vernacular, kicked out 
of the program, is that correct? 

A That is corredt. 

0 Is it fair to say that during the course of the 

interviews you had with the Baron on the 2nd, 5th and 10th, 
that the Baron was very unhappy about being taken off the 
Federal payroll, is that correct? 

A Yes, I would say so. 

Q And do you know why the Baron was dropped from 
the corruption investigation? 

A I know what I was told, yes, sir. 
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n Q What were you told? 

;i A That they paid him a lot of money and received 

, no results for the money they had spent. 

5 0 Now, Mr. Sherman, did you take written notes of 

6 your interviews with the Baron on the 2nd, 5th and 9th? 

7 A Yes, sir. 

H 0 Did there come a time when you incorporated your 

9 written notes into a final written statement of what the 


10 ■ 

Baron told 

you? 


11 

A 

A composite 

of the allegations, yes, sir. 

12 

Q 

And do you have that with you? 

13 ! 

A 

No, sir. 

I believe you have — 

14 

Q 

If I show you a Xerox copy, would you be able 


to identify that? 


16 

t 

A 

Yes, sir. 


17 


MR. SAGOR: 

May I have a moment, your Honor? 

18 


THE COURT: 

Yes. 

19 


Why don’t we take the afternoon recess now. 

20 


Ten minutes 

. I'll expect everybody back at 

21 

3.30. We shall resume promptly at 3.30. 

22 


(Recess.) 


23 


THE COURT: 

You may proceed. 

21 


MR. SAGOR: 

I have just a few more questions. 

25 



- 
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BY MR. SAGOR: 


40 .; 


Q Mr. Sherman, prior to January 2nd, 1973, you 

had previously met the Baron, is that right? 

A That is correct, sir. 

0 You had dealt with him in connection with the 
corruption investigation I just alluded to? 

A I had dealt with him? 

0 Had you, by the way? 

A No, sir. 

0 But you had met him before? 

A I had met him, yes, sir. 

Q Did there come a time from the period January 

2 nd to January 17th, when you or one of your agents asked 

the Baron to have him come with you to locate John? 

A That is correct, sir. 

0 Would you tell us what, if anythina, you said 
to Lawrence on that subejct? 

I specifically asked Mr. Lawrence to spend some 
time to come out and try to find John, and I don't recall 
the reason at this time, b ut he had something else to do 
at that particular time. We never got him out to find 

this alleged John, and then the polygraph examination came 
up and we concluded the investigation. 

0 You say you conducted this investigation, and 
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2 

also one of your agents. Is that Special Agent William 


3 

Wolf? 


4 

A That's correct. 


5 

0 How many hours did you and Mr. Wolf spend on 


6 

this investigation? 


7 

A It was approximately 60 to 65 man hours in about 


8 

a week’s period of time. 


9 

Q Have you recently read the Baron's affidavit 


10 

submitted March 20th, 1974? 


11 

A That is correct, sir. 


12 

0 Are there some references to cars in those 


13 

affidavits, makes of cars? 


14 

A I believe there, are, yes, sir. 


15 | 

0 To your knowledge, are the cars that the Baron 


16 

has in his affidavit today the same year-end model numbers 


17 

and the cars he gave you back in January '73? 


18 

A I believe there are some discrepancies in the 


r 19 

actual year nodels with the vehicles with that what Mr. 


20 

Lawrence gave me in January. 


21 

0 There came a time that you were in Mr. Morvillo's 


22 

office, is that correct? 


23 

A Yes, sir. 


24 

Q I'm sorry, January 21st, or thereabouts in 1973? 


25 

A That is correct, sir. 

! 
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Q And there was a discussion about whether or 

not to continues the investigation? 

That is correct, sir. 

0 And there was something to the effect of whether 

or not there should be a written report, do you remember 

that? 

A Would you state that 

0 There was some discussion on January 21st 

whether or not there should be a written report? 

A That is correct, sir. 

Q Can you tell me again what you said and what Mr. 

Morvillo said, as best you remember it? 

A I asked Mr. Morvillo if he wanted a written 

report regarding our investigation, and he stated no, that 
he felt that the final report from the polygraph examiner 
would be sufficient 

0 When Mr. Morvillo said that that final report, 

whether that would be sufficient, what was he referring to? 
MR. DERSHOWITZ: Objection, your Honor. 

THE COURT: If you know. 

Q If you know? 


report, 


He was referring to the polygraph examination 


It is fair to say, is it not, that your dis- 
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Sherman-cross . fx 

0\Ji) 

cussion with Mr. Morvillo about the facts why you should 
discontinue the investigation did not only include the 
polygraph report; is that correct? 

A That is true. 

0 What Mr. Morvillo was saying when he said 
sufficient, if you know -- 

MR. DERSHOWITZ; Objection. 

THE COURT: What are you objecting to? 

•1R. DERSHOWITZ: He didn't ask for conversation. 

MR. SAGOR: This is cross, your Honor. 

THE COURT: That doesn't mean you can rummage 

around somebody's mind. 

Q Is it fair to say when Mr. Morvillo used the word 

"sufficient", was he meaning that the lie detector test was 
the only thing sufficient for purposes of terminating the 
investigation? 

MR. DERSHOWITZ: Obj ,tion, your Honor. 

THE COURT: Sustained. 

MR. SAGOR: May I have a moment, your Honor? 

THE COURT: Yes. 


What did you say your specific postion was in 
the Service? 

THE WITNESS: O'm the inspector in charge cf the 
Northeast Field Office of Inspections, Drug Enforcement 
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Sherman-cross 


2 

D 

Are there tines when you do not write a 


3 

written 

concluding report? 


4 

A 

That has happened on occasion, yes, sir. 


I 

o 

As of January, 1973 did vou maintain a file of 


6 ! 

tho investigation concerning tho Baron'r, alienation's? 


7 

A 

That is correct, sir. 


8 

n 

Was that file made in the ordinary course of 


9 

tho Tnsnection Bervice? 


10 

A 

That is correct, sir. 

- 

>'! 

o 

Was it maintained to this date in the ordinary 


12 

course of the Tnsnection fnrvico'n business? 


13 ! 

1 

A 

Yes, sir. 


14 

o 

Are there written renorts in those files? 


15 


There are different types of reports in there. 


16 

yon. 

There is not a formal, final report hut there are 


17 

handwritten noton, all the information wo could find about 


18 

tho vehicles, ot cetera. 


19 

I 

o 

Is it 'hair to say that vou do not feel that 


20 

it \ as 

necessary to conclude a final ronort? 


21 

A 

::o, 7 didn't. Anvthinq T needed to know 


22 

was in 

the file. 


23 

o 

By the way, wheat would be tho practice with re- 


24 

spect to a final report? Would that include everythinq 

* 


25 

you d j d 

from da ,r 1 or mi oh”, that just be a final ronort 
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Shernan-cross 


40, 


; ' h,Ch ntate " ! fnvesticjation closed, no substantiation, 
no corroborateon? 

It could be either way. It could be a 
synposis of the total investioatlon or it could be just 
• 1 ln «>'> statin, "closed." 

-ou feel jt was necessary under the 
Circa,Stances to out a nano into the file indication 

t’int the rnso wan closed? 


10 


* 

• •'o, sir, i did not. 

11 

19 


o 

Did vou nark tho fiio in 

Ho m anv wav that the case 

*- 

wa s 

clos 

“p 

13 






ho, sir. 

14 

1 21 


o 

’ ifl V ° U PUt a nomor «*ndun in of your discussion 

15 ! 

V’j til 

•hr. 

M orvi1lo? 

10 







T don't boliovo T did, no, sir. 



n 


J 

wav? 

• i'l vou put any notations on the file in anv 


ho, sir. 

r. Hhornan, is it fair to nav,an a final 
— t'on, that as you nit: there no.; you boliove that 
veur investioatlon was fully and (airly conducted? 

1 r ‘ r ‘ • sir, T do. 

” P * r, ’ rnR: r: ° furthor ouostions. 

' " !r '' T '’” : ,f our I'nnnr, before tho 
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hpa3 Gherman-cross 

2 i 

rocoss the rovornnont marked for identification a file 

3 

and v/e have never seen it. 

4 

TIT COURT: I didn't know it was a file. 

5 

I thought it was short of a nemorandun more than a file. 

6 

What did vou mark? 

7 

MR. HACOR: I didn't mark anvthing. T 

8 

was lookina through some manors. 

9 

TIT COURl’: At the recess vou were talking 

10 

about — was it reports made by Mr. Sherman? 

11 

MR. SAGOR: IIis handwritten notes, /our 

12 

Honor. 

13 

Tlin COURT: We recessed at that time. Did 

14 

vou have those marked? 

15 

MR. SAGOR: T didn't have then marked. I 

16 

didn't want to cot into this. 

17 

MR. DHRSllOWITZ: May we see the notes that 

18 

were referred to on the examination of the witness and 

19 

the file? 

20 

n R. SAGOR; Your Honor, we are goine to be 

21 

here for davs. I object to it. T will hand it up I 

\ 

22 

to the court and — 

V 

23 

TUH COURT: I am not going to read every tiling. 

24 

1 

I've cot a stacl: that high alreadv. 

25 

MR. DRRSIIOWITZ: This was opened by the 
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hna-1 


Hherrmn-cross 


19 


23 ; 


24 


novormont, you*- Honor, 


nr f.ouPT: Junt a nonant. I would lij :e 

to ho nblo to connloto what I'm supposed to be coins 

thrnuqh now. You were the one who raised this in the 
first place. 


r ' P * rAn ° T>: T c’ocirlafl not to put it in,vour 

>n0r * T ' ° rolv • sni(1 v °u i ncorporn tc in a written 
roporanrlur* -our notan. T looked at it and T decided to 
r 'ot into t!ia nittvarittv. 

hot the record reflect Mr. Sherr-an had an 
extensive interview with defense counsel and r heliove he 
v.-ould have rade available anvthine the., wanted to loo!: at. 


a n d — 


Dornho' i tn? 


THK COURT: 


’bat is vour any-iication, Mr, 


.since tile last 10 ninutes 
oe i nation of "r. hhermn, since that was based on a 

file about which he was ouostionod, we are entitled to 
noo that fila. 

fni : '’ n r” well. "’urn over that 


onorandun, please. 


M R. r/'Oor; 


Your Honor, it is five rapes 


perhaps. 


'ion- it for identification first. 
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hpa5 flherman-rcdiroct ^ l ^ 

2 

(Government' s exhibit f. was marl ed for identi- 

3 

fication.) 

:x 4 

himii’.ncT n xami n atioji 

5 

r.Y UP. DTirGITOUTTZ; 

6 

n Mr. Pherman, before cominq here todav did 

^ Ij vou refresh ^our recollection by loohinq at a file 

8 

invol'him the T.euci case? 

9 

A ''’hat niece of paper that "mi have there, sir. 

10 

bid vou Tool: at anythinq else in that file? 

11 

A Mot other than what vou have alreadv received 

12 j 

in out-of-courtroom interviews. 

13 | 

'r I understand it, there is a filo that was 

H jj referred to on your direct examination which includes all 

! 

15 the evidence accumulated in G5 man-hours of investigation. 

' 

16 

Did vou looh at that file? 

17 

"hat piece of paper, counsel. 

18 

You looked onlv at this piece of paper? 

19 

A Yes. 

20 

Till: COURT: That's what he said for the 

21 

third time. 

22 

o Can you tell us what else is in that file? 

23 

T believe I already have, counsellor. There 

24 

are handwritten notes, documents on the car search, there 

25 

is a document ir there on where the men’s store is located. 
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bo man-rod i roc t 


') i 


and “*“•* " ll T «c«U that's in there. 

Md y °“ l0 ° ,: “ U “ ***«nt. <il,out the car 
~" C! ’ ln Pr ° rM ‘ r,,tt '”' for vour testimony toc!a y? 

Vet, sir. t already told you that. y ou 
aiready have those, counselor. 


T <lo not have those. 


VI in COIJR'; 


bonlum t;*.. 


Show him what you have, rir. 


noto:;. 


MR. i:nprrj 0 ,, T „.„ 

" • T have onlv -- 


Tfir COURT; 


Show hin what vou have. 


nrRnnonirpjr. 


four or Mvo handwritten 


MR. flAOOR; 


•Maybe Miss Rater 


counsol .has sorothinq, 


or some other 


MM R.qTfO! ’T rp 7 . _ 

an told those files are 
r * possession, who is the 


person assigned. 


' ,,,THr " N °' V *' ,rT r OtiR T RFPORTFR-; ,j 


s rnijHt m >• f 
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nhorman-redirrct 


' ! 

2 ' 

3 

4 

5 

6 

7 j| 

H li 

9 !i 


in 




12 

13 

14 


lf> 



17 

18 !: 


19 




1 zn 


41 , 


toto the follovnncr documents: a handwritten r.eries that 

vou have just looked at, some information about a men's 
-.toro on t’tica Avenue, information about car transfers, 

and tho documents that we have filed in this case, and 
not.hino else? 

It also nan some handwritten notes of Vr. Vlolf, I 
'..’hi oh I did not look at. 

° k,v /' V7 ° will add to that, handwritten 

notes of *'r. Uolf. Is there anything else? 

A Wot to nv hnowledqo. 

ou have told us that under your sunervision, 

sonebodv writ out and looked for a store on Utica and nastcrl 
7 venue. 

7 That is correct, sir. 

n Anrl vou did not find a store on Utica and 

rastern Avenue? 

''hat is correct, sir. 

Did you find Eastern Avenue? 


2ft 


21 




23 


24 




n 

found? 

r 

o 


"Vi do Dry’s He didn't say he went. 

T didn't oo, counselor. 

ere vou told that an Eastern Avenue was 

Yes, sir. 

Tt is your testinonv here todav that there is 
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Phorman-rcdiroct 


L 

' * j 


an rantorn Avenue in the Borough of Brooklyn? 

A I can't testify to that, counselor. I 

have novnr been on the street. 

0 Here you told that a chock was node of Pastern 
'venue in Brooklyn? 

To the best of ny recollection, yen, sir. 

And it was your testinon*’ that vou never 
or nebodv on vour staff ever went with the Baron to try to 
find this store on Utica and Pastern Avenue? 

A. He have talked to the Baron. We tried to 

cot 1 in to no out. Be didn't want to oo out or he 
didn't have the tine available. Vo cot specific direc¬ 
tions or where this nlaco was at and it wasn't there. 


nd the specific instructions were it was on 


Pastern Avenue? 


south. 


> sir. It was on Utica Avenue, two blocks 


of Pastern Avenue? 


'"hat is correct. 


’nd that's where ”ou looked and that's wh 


23 !l 


you instructed ”our people to look? 

A That's correct. 

bid vou ever turn the file, as dis tinmiishod 
fron the n-'norandun on the polvcraph test, the file that 
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nhcrmar.-redirect i] j ( 

* r ' an0r nuo -tionod you about, did vou ever turn that 
file over to Mr. ’’orvillo? 

’Jo, sir. 

Unn that fil ° been retained in the possession 
of vour office consistently? 

7 "hot is correct, sir. 

You trintificd on cross examination that 
’•'■r discrepancies between the descrintion of the 
autonobi 1 e ,y, n by the baron in his interview with you and 
in his subsectiont affidavit of this year. Could vou tell 
or-'c 1 S'• 1 v what these discrenancios were, if you 
rererber? 

T nan't think for sure. It noon, to no. 
roroniierinn "ran havinq road tho affidavit onco, that the 
affidavit stator. a I960 Ford, and I holiovo that tho 
information that r-r. Lawronoo qavo ua „., s a 1 967 Ford. 

ho vou ror-Pbor vhothor thorn worn any other 
Jiscrepar ries? 

' .ere were other diserer-ancies in tho 

" rfi<: ,Vit ' vor " hu,: not porta i nine to that particular 
t>oint. 

T nn ar,Mnt * vou whether there were anv other 
sr* r pancios with remrd to the cars, the transfer of cars 
between the affidavit and what you ./ere told bad: in 1973. 


15 

rononberinq 

16 

affidavit s 

17 | 

in formation 

1H |j 

o 
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'* I i 

T don't recall offhand. 

You only recall one discrepancy at the present 


’ n. nAOO n : As to cars is that cruestion? 


r ,T7 . DHRAHOUITZ : 


As to cars. 


YR. SAOOR; I understand the agent v/ho did 

tlio work on the cars is hack there. I don't say we 
should ever sot into it hut at least for the cars, he is 
waiting in the wines. 

P. nr RAHOV? IT/,: He is going to be our next 

witness or the one after that, vour Honor. V7o will 

ho ouostioning hin about that. 


You mentioned that the r.aron had ashed vou 


for money. 


A Yes, sir. 

T., it not the usual practice when deal inn with 
informants of that kind that they will ask vou for 
money in exchange for the information? 


Yes, sir, it is. 
MR. m: PfHOWITz : 


Ho further questions. 


’*R. M/'Y’OR; !!o recross. 


25 I 


TUT. COURT: 


You n.r' step down. 


(Witness excused.) 

Tin: cou^T: Call vour next witness 
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2 !! 


3 1 


6 
7 
H 
9 
10 
11 
12 

“ I 

M 

is ; 
16 

17 

18 

19 

20 
21 
22 
2.3 
21 
25 


120 4 1 G 

‘ Mn - nnnflllOWlTS: Patrick Puller, please. 

T I'r COURT: call Mr. Fuller. 

Uhilc wo are cloino that, Mr. Dershowitz anrl 
’‘r. Canor, how cany noro witnesses do you anticipate will 
he called durinn this hearing? 

”P. nnusuoiTlTZ: Today? 

m nn COURT: MO, all told. 

nnuPUO-JiTZ: Our best estinate T think 

is between six and cieht witnesses. 

,m COURT: In addition to those we already 

heard? 

Centler on, we will sit Friday and Saturday on 
this rase i r it is necessary to connlete it. 

(Witness excused.) 

P A n 1 r K r U Tj L r. R, called as a 

••itness bw defendant, bein^ first dal- sworn, 

S t i r i < -d a s f ol 1« ^ 

DIPPCT 7 "’J "T MATT CM 

nv Mv> . ni' rp ’ t o ? ,’t rTi n • 


o 


n 


Fuller, oood afternoon. 

Cood afternoon. 

"ere vou Chuck Sherman* s superior in January, 


1 0 R 3 ? 


Ves, I was, 


SOUTHERN CIS- MCT COURT REPORTERS. U S COURTHOUSE 
EOCE Y S'.UARf HEW YORK ry CO 7 <S«0 






I 








A 707 

Ful ler-rtj root si K . , 

trio assignrant to investigate allegations made bv 

Rlch,,r ' 1 r - OMr ™ c '' «<iainst Ootoctiv- Lnuci, within his norm! 
ranee of responsibilities? 

'••0.11, T an going to have to restate that too. 
rt that tine Mr. Ohernan was involved in 
investigations relating to ennlovces which also involved 
the baron. 

• •is < ! °re anv tine when von stated an objection 

t0 ” r * '' orn ' la ’oing criven the investigative task that he 
was gjvon? 

■<?n' . n hjection. 

• lot in the context — 

' OI ’ ‘ : Hon't answer when an obiection 

is rade. 

1i,r UITr,T: "= I not recount«, that nan. 
r , lo is th( , assistant tini tart rtatos 

attorney. 

'ead the ouostion and — 

. 1 .Fii' T’:’ 7 ,: t will withdraw that 

cuor.t i on. 


o 


'>id you receive a call fr 


on 


'r. Ingersoll, the 


!i rector of the IVini), during that period of tine 
1 '» 71 ? 


in January, 


ndoubtodW T did, bur with retard to this 
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i * r, j 

J- Zr * Fuller-direct 

2 

matter T am not suro. T wan on t*ig sane floor and 

3 

the naro building and a few paces away. 

4 

o Ho von recall — 

5 

MR. flAeons Fxcuso no, vour Honor. Can 

6 

l 

wo have an offer of proof. I must say to suit this 

7 

court -- we have brought this man from Los Angelos on 

8 j 

the rrood faith of Hr. Dorshowitz. Looking at the nuos- 

9 

tions now I think the taxpayers have boon badly abused Lv 

10 | 

this trip to keep those procoodinne ooing and T think 

" ! 

wo ought to have an offer of nroof to — 

12 j 

VIT. coupt: Cot to the point, Mr. Dorshowitz. 

13 

*"'• bERgnowiTZ: V7e ; vo boon told in advance 

14 

thcr''* wan aoing to bo a speech about taxpayer's nonev. 

15 

'HIT: COURT: I don't care about that. T 

10 

an suggesting vou get to the point. 

17 

MR. nrPr.ITOWITZ: Uo are trving to. 

18 

'HIP COURT: bo it more ouicklv. 

19 


20 


21 


22 


23 


24 

* 

25 
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Fuller-direct 



! ) 


/ ^ y° u recall havino any discussion at all with 

Mr. Intersoil in the month of January in reference to the 
investigation that Mr. Sherman was asked to conduct of 
Richard Lawrence's allegations? 

A I repeatedly discussed all major investigations 
with Mr. Ingersoll, so my answer would automatically have 
to be yes. 

0 Did you at any point state an objection to Mr. 

Ingersoll or anybody else in that office regarding the 

appropriateness of Mr. Sherman conducting this particular 
investigation? 


A If you are talking about Mr. Baron and his 

relation to other employees, I did not. 

1 ari talking about the investigation of the 
baron and his allegations concerning Detective Leuci. 

MR. SAGOR: Objection, your Honor, the 

investigation was conducted by a responsible agency -- 

MR. DERSHOWITZ: That is what we are trying —— 
THE COURT: Just a moment. The objection is 

sustained. The only possible relevancy I can see to 

this gentleman's testimony is the selection of polygraph 
test. That is the reason I thought you put him on the 

stand and that is what I am going to limit you to. 

MR. DERSHOWITZ: That is what we were getting tc 
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Fuller-direct 


2 


THE COURT: Get to it. 


3 


MR. DERSHOWITZ: May we make an offer of proof 


4 

at this time? 


5 

1 

THE COURT: Yes. 


6 


MR. DERSHOWITZ: The offer is objections were 


i 

raised as 

to the appropriateness of this investiaation. 


8 

That Mr. 

Ingersoll said that somebody high up in the U. S. 


9 

Attorney ' 

s office must have — must have arranged for this 


10 

investigation to have occurred and this investigation was 

* 

11 

1 *** 

not a normal and acceptable one for a person of Mr. Sherman 


12 1 

to undertake. 


13 


THE COURT: All right. You made your offer of 


14 

proof. 

Uow get to the point. 


15 

Q 

Mr. Fuller did there come a time when you 


16 

selected 

true security to conduct the lie detector examin- 


17 

ation of 

one Richard Lawrence? 


18 

A 

Yes. 

’ 

19 

Q 

On what basis did you select True Security? 


20 

A 

One, we decided not to conduct it in New York 


21 

City. 

That's No. 1. 


22 


No. 2, True -- I have forgotten the other word. 


23 

0 

Security. 


24 

A 

Security was a brand new name. The head of that 


25 

office I 

had known and knew his reputation and his back- 

4 
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They had ho preconceive notions or prejudices 

“ that and 1 ” ad read th « literature published at 

the time the office was opened t . 

Pened. So I just selected them. 

ould It be fair to say you read a brochure that 

they had circulated about their new business? 


Yes. 


new office opening. 


1 rerun there was a brochure about the 


0 At the time you selected this particular company, 

d ° mCe ' ^ BNDD ' -- «y experience whatsoever 
Wlth this office, with True Security? 


0 Had they eVer PreVious ly ^ked True Security to 
conduct any other investigations? 


Restricting my answer to the Chief Inspector , s 

office, no. 

° ld V ° U ha '"‘ any ihformation about Mr. True's 
specific competency as a polygraph examiner? 

Mr. True is not a polygraph examiner, 
bid you have any specific information about 
Mr. Mahoney's competence as a polygraph examiner? 

I recall reading the literature which set out 
«r. Mahoney's - my recollection is it set out Mr. Mahoney's 

qualifications and I had talked to Mr True „ • 

co nr. Tiue prior to his 

going into business: . 

as to whom he was going to hire in that 
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zs4 Fuller-direct 

area. 



0 In addition to the brochure and the statement 

by Mr. True, did you have any other outside information 
about Mr. Mahoney's qualifications as a polygraph examiner? 

A I did not. 

Q Had you known whether or not Mr. Mahoney had 

conducted any other polygraph examinations for your Bureau? 

A Of my own knowledge, no. 

0 Did you state to anybody that one of the reasons 

why you selected True was because they were a new company 
and they needed business? 

A No. 

Q Did you know Mr. True from the CIA? 

A Yes. 

0 Did you know whether or not Mr. True had ever 

enqaged in security work, outside of the Government? 

A 1 don't believe he had. 

0 You wouldn't, by any chance, have retained a 

copy of the brochure that you read? 

A No , I d i d no . 

Q Was it generally an advertising brochure? 

A Yes. It was for public dissemination. 

0 You received it in the normal course of your — 

A I think we received several in the office. 
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Addressed to different people. 


MR. DERSHOWITZ: No further questions. 


your 


Honor. 


THE COURT: Any Questions? 

MR. DERSHOWITZ: , OU r Honor, may I ask one furthir 


question? 


THE COURT: Yes. 


BY MR. DERSHOWITZ: 


Do you recall receiving a memorandum in 1972, 
J uly, from a man named Goe? 

Mr. Goe was an inspector. i undoubtedly 
received many memoranda from Mr. Goe. 

0 Do you remember a particular memorandum which 
coseribed an incident where Detective Leucl admitted to 
Mr. Goe sharing in S200 that were taken, that was taken in 
an arrest which Detective Leuci and various New York City 
police and federal agents participated? 

Prior to reviewing that memorandum today, I did 
not have specific memory recollection of that particular 
memorandum. However, I do recall the information con¬ 
tained in the memorandum. Therefore, I must assume that 

I received the memorandum or discussed it in its entirety 
with Mr. Goe. 

0 In the normal course of events, what would your 
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office do with such a memorandum? 

MR. SAGOR: Objection. 

THE COURT: No, what was the practice is a 
perfectly proper question. And' I will accept Professor 

Dershowitz 1 substitution of language. 

What was the practice of your office with respect 
to memoranda of the type — of the type of the Goe memo¬ 
randum? In what respect may I ask, in terms of filing, 
keeping 

MR. DERSHOWITZ: Filinq, keeping, disseminating. 

THE COURT: Can you answer that question? 

THE WITNESS: Yes. 

THE COURT: Please do. 

THE WITNESS: There would be a file copy of that 
memorandum and they would be retained in the Inspection 
Office. 

0 Would you send copies of it to other agencies of 

the Government? 

A It would depend on the nature of the memorandum. 

Not routinely. We would have some -- some other agency 

would have a very direct point of entrance in it. 

Q If an investigation is being conducted of a 

given subject, such as Detective Leuci, would it be the 
normal practice to keep the United States Attorney's office 
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lzs 


‘Jr';. 


apprised of information of this kind? 

MR. SAGOR: Objection. What was done with 

this memorandum. Can't that be the question, your Honor. 

THE COURT: Overruled. 

You may answer. 

A At that time Mr. Goe was in fact liaison for 
Inspection with the United States Attorney's office in 
Mew York. He was the Washington liaison. 

The answer to your question is I would not have 
sent it to the United States Attorney's office routinely. 

0 Would it have been your expectation on the basis 
of Mr. Goe's position as liaison that this information would 
otherwise be brouqht to the attention of the U. S. Attorney’s! 

I 

MR. SAGOR: Objection. 

THE COURT: Sustained. 

Would you explain to us your previous answer, why 
you would not have brought this material necessarily to the 

I 

attention of the U. S. Attorney's office? 

MR. SAGOR: Objection. 

THE COURT: Sustained. 

Q You testified that because Mr. Goe was the 
liaison officer, therefore you would not normally, you 
would not normally bring this to the attention of the 


office? 


Cf 
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lzs Fuller-direct 


2 

U. S. Attorney's office 


3 

Would you explain why not? 


4 

MR. SAGOR: Objection. 


5 

THE COURT: Sustained. 


6 

Q Do you know for a fact whether or not this 


7 

particular memorandum or its contents were brought to the 


8 

attention of the United States Attorney's offfice? 


1 

9 

A Of my own knowledge, I do not. 


10 

0 Would it be the normal practice of your office 


11 

to assure that information of this kind be obtained by the 


12 

United States Attorney's office in the course of an 


13 

investigation? 


14 

A Of course. 


15 

MR. DERSHOWITZ: No further questions. 


16 

MR. SAGOR: Your Honor, I could only note that 


17 

he was asked about the Goe memorandum as an extra thought. 


18 

Can we excuse this man to go back and never come 


- 19 

back herein case counsel has a bright idea? I would like 


20 | 

to let him go. 


21 

THE COURT: Do you have any questions? 


22 

MR. SAGOR: I have no questions. 


23 

THE COURT: Have you finished? 


24 I 

MR. DERSHOWITZ: Can I have 30 seconds, your 


25 

Honor. I think we have. 

SOUTHERN distmct court reporters, u s courthouse 
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No further questions. 

THE COURT: You are excused, sir. 

(Witness excused.) 

THE COURT: Call your next witness, please. 

MR. TAIKEFF: Your Honor, may I have a moment to 
confer with Mr. Dershowitz? 

THE COURT: Yes. 

I would expect by now counsel would have pretty 
well determined the order of witnesses. Go ahead and 
confer and call the next witness. 


or I' 

25 ! 
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2 

MR. SAGOR: Your Honor, there is one suggestion. 

3 

Mr. Cunningham from Mr. Roger's office, a busy 

1 

prosecutor is here at the request of defense counsel. 

5 

I don't want to interfere, but may I ask that he be called. 

6 

I dor 't press it, your Honor. 

7 

MR. DERSHOWITZ: I'm sorry, I didn't hear that. 

8 

THE COURT: He is asking for Mr. Cunningham 

9 

next. It's up to you. 

10 

MR. DERSHOWITZ: Your Honor, at a quick look 

11 

of this extraordinary five-page written memorandum, which 

12 

the Government has turned over to us in the Sherman matter. 

13 

we must insist on recalling him. 

14 

THE COURT: Put Mr. Sherman on the stand if he 

15 

is here. 

16 

MR. DERSHOWITZ: There are numerous names and -- 

17 

THE COURT: I have done what you asked me to do. 

18 

Don't continue to make speeches. 

: 19 


20 

CHARLES F. SHERMAN, recalled as a 

21 

witness, having been previously duly sworn, testified 

22 

further as follows: 


REDIRECT EXAMINATION (Continued) 

24 

BY MR. DERSHOWTIZ: 

25 

0 Mr. Sherman, is it your testimony that the only 
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47 , 


nam ° that “ aS ,iven to V° u b V the Baron in his interviews 
and your interviews with him was John? 

A 1 don,t belieVe I said that, no, sir. 

0 Could you tell us whether there were other 
names that were given to you by the Baron? 

^ General name. 

0 Such as? 

the COURT: Why the complete silence? Rea d 

the question and answer. 

(Question and answer read.) 

° Did y ° U eVer tel1 Morvillo that the Baron 

oave you names other than John? 

MR. SAGOR: Objection, your Honor. Names of 


what? 


MR. DERSHOWITZ: Names of people. 

MR. SAGOR: what's the relevance of names of 

people? 

MR. DERSHOWITZ; We have sworn testimony by an 
Assistant u. s. Attorney that he received no other names 
but John. That's the relevance. 

MR. SAGOR: y ou r Honor, names as to what? 

THE COURT: All right, gentlemen. Sustained 
as to the form in which the question is put. 

0 Did you ever tell Mr. Morvillo that Mr. Lawrenc, 
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1 

hps Sherman-redirect 


2 

in his discussions with you, had mentioned names of people 


3 

other than John as being involved in drug transactions? 


4 

A I don’t recall. Counselor. 


5 

Q Do you recall having told him that there was 


6 

only one person who was named John? 


7 

A I don’t believe I said there was only one name. 


8 

no, sir. 


9 

Q Do you recall whether you ever told him about 


1 ° 

any other people? 


, 11 

MR. SAGOR: Objection. Regarding to what? 


12 

What is the relevance? 


13 

THE COURT: I take it, and you must understand. 


14 

that he is asking whether or not he told Mr. Morvillo that 


15 

the Baron, so-called, mentioned other people as having been 


16 

involved in transactions with Leuci? 


17 

MR. SAGOR: That’s exactly right, your Honor. 


18 

What is here is a list of defendants that the Baron has 


19 

been involved in with Leuci, not that these defendants have 


20 

given Leuci’s stuff. Of course, there are other names 


2 , 

mentioned. 


22 

THE COURT: Let me see it. 


23 

MR. DERSHOWITZ: Let’s go down one by one. 


24 

THE COURT: I’ll decide whether we will go down 


25 

one by one. 
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hps Sherman-redirect 

Who is Larry referred to here? 

THE WITNESS: That's Mr. Lawrence. 
THE COURT: I will just take this 

instance and rule with respect to that. 


4 .'<, 


instance by 


With respect to the paragraph numbered 5, 


notation: 


"Larry oot 4 ounces or more of brown stuff 
from John," nobody is mentioned in that paragraph 
but Larry, John and Leuci, so we can live without that. 

Now, in paragraph numbered 6, Larry was to get 
C4000 and never got the money. No drugs received. 

We can sustain an objection as to that. There is no 
name there other than John, Larry or Leuci. 

MR. DERSHOWITZ: How about John, Herowitz and 

Markowitz? 


! 




THE COURT: That’s just the name of a defendant 

in a bust, apparently. 

7. Seizure 1 kilo. Larry got 4 ounces from 
I.euci. No money given back. Sustained. 

8 . Seizure case in Astoria, I guess it is, 
half kilo, and Larry got 3 ounces from Leuci, unknown 
amount. 


With respect to everything above the line on 
which 9 starts, there is no mention of anybody but John 
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Sherman-redirect 


4.'? I; 


or Larry or Leuci except for the name of the people who 
were busted in the particular case, if I may indulge in 
that colloquialism. 

With respect to No. 9 here, I can't read the 
small handwriting. 


paragraph? 


Will you read that out loud, if you can. 

Do you see what I mean? 

THE WITNESS: "Guy named Wells-Colorado." 

THE COURT: What does that mean, if anythiner? 
THE WITNESS: Could I read the rest of the 


THE COURT: Sure. Then there are more names 


at the end of that. Tell me what they mean. 

THE WITNESS: This Wells from Colorado and 
Gina Blacknore and Dale Lopez in Denver, and Lee Scott 
Wingerman were all arrested -- these are — 

THE COURT: Those are the names of people 


arrested? 


sustained, 


THE WITNESS: Yes, sir. 

THE COURT: The same as in the previous ones? 
THE WITNESS: Yes, sir. 

THE COURT: The Government's objection is 


Mr. Sherman, did you ever conduct an investigatio 
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Sherman-redirect 


4,1b 


H 

9 

10 

“ l 

12 j 

13 

M ji 

15 

lfi jj 
it !: 
iH j; 

19 . j 

20 
21 

| 

' 

23 

24 i 1 


to determine whether or not Leuci was introduced to the 
Baron by Scott Watson and George Bermudas? 

A No, sir, I did not. 

0 Those names, however, were given to you by the 
Baron? 

A That is correct, sir. As I told you earlier, 
when I was in here testifying, the total investigation was 
brought to conclusion subsequent to the polygraph examin¬ 
ation, and I didn’t go any further with it. 

Q Did you ever try to determine in your investiga¬ 

tion whether there was an arrest of a man named Peter 
Dimento and one other, on Oakpoint Avenue, Hunts Point in 
the Bronx, where one kilo was seized. 

MR. SAGOR: Objection, your Honor. Leuci has 

testified there was an arrest. These are arrests. 

MR. DERSHOWITZ: At the point that this 

investigation was occurring, he hadn’t so testified and -- 

MR. SAGOR: That he participated in an arrest. 

THE COURT: Go ahead. 

0 Did you ev*»r conduct an investigation to deter¬ 
mine whether or not such a seizure occurred? 

A Counselor, I have told you that after the poly- 
araph examination, I did not additional inouirv. 

0 Before the polygraph, did you make such investi- 
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hps Sherman-redirect 


2 

gation? 


3 

A No, sir. 


4 

0 Did you ever make an investigation to determine 


5 

whether or not the amount of drugs seized in the arrest 


6 

were logged with the Property Clerk's Office? 


7 1 

A No, sir, I didn't. 


8 

0 Is it fair to say that you did not make any 


9 1 

investigations to corroborate the fact that any 'f these 


10 

alleged arrests occurred, that the amounts of drugs stated 


11 

therein were seized and were logged with the Property 


12 

Clerk's Office? 


13 

A Well, first of all. Counselor, it is not my job 


14 

to investigate the Police Department. I had certain facts 


15 

that I was workina on, I could not corroborate a certain 


16 

set of facts, I requested Mr. Lawrence to take a polygraph 


17 

examination which he voluntarily submitted to do. He 

f 

18 

failed that examination and I stopped the investigation. 


' 19 

0 Did you ever make any effort to corroborate 


20 

whether any of those arrests occurred on the dates the Baron 


21 

,told you they occurred and whether the amounts of drugs the 


22 , 

Baron told you were seized appear in any formal investigative 


23 

repr rts of any police agencv? 


2A 

A Counselor, I have already told you, no, sir. 


25 

0 There is an allegation that says Larry thinks 
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Sherman-redirect 




Leuci was working for somebody named Tomatoes. i can't 


read that. 


twenty months." 


Can you read that for me? 

This says Larry thinks Leuci was working for 


21 | 


MR. SAGOR: I think that sims u up> your Honor _ 

if I may. 

0 °" the page dlsc “ssi"'J John, in order to avoid 

confusing twenty months and Tomatoes again, could you read 
that entire page? 

A The whole page? 

o It's only about six lines, five lines. 

A " chrl = «as arrested one-and-a-half years ago. 
John paid 5500 bail. Wo „g married t „ Joh „, s 3lster 

Donald Wong. 40 Lakeshore Drive, Patterson, New York.- 
0 Did you ever go to -- 

A No, i didn't. 

o can you let me finish the option. it says, 
under th e title of how to find John. ,nat Wono was married 
to John's sister and then it has an address. Daniel Kay. 

40 Lakeshore Drive, Patterson, New York. 

Did you ever go to 40 Lakeshore Drive. Patterson, 


New York? 


I talked to Barron about that and he said that 
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' 1 fihenan-rrrlirt'ct 

° Wd VOU ovor chec ' : t» »«o whether or not the 
resident of 40 Lakoshore Drive, Patterson, how York, had 
loft a forwarding address? 

■ r ' Jo, sir. 

In that not the nornal — 

!” Jr . that rornal police practice 

t.,o fornant savs it is not a working address, and 
wo,„d it he nornal to check it out when the informant 

™ Vr * h ° is rr ° ino to up with a current address? 

THn h'lTMSSS: I wouldn't, no, sir. 

' ' 10 n ° :Ct lin ° na -'" he was the renresentative 
f °r Tntf - r national Correspondence School in Scranton, 
Pennsylvania. Did you have any contact with the 

international Correspondence School in Scranton, Pennsyl¬ 
vania? 

:! °' r: ' r ’ P>ofore T not to that noint we 
terminated the i.nvocjtination. 

\ 

Vov terminated the investigation before v ou 
ineuired nr to the place of business that wan qjvon to v„ u? 

‘-'-n a nan f.ailn a polvnrnnh examination and | 
tr lln re that ho in lvino on over-thinq olno, why nhould 
I believe anythinq nine thafn on that piece of paper. 

' OU tlro - na "l nq vou had pattern mu could have 
nned to corroborate hie rtorv .and v ou didn't do it sold- 
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on the basis of n lie detector tost? 


44 a 


M l>. r, AOOP: Objection, your Honor. 

Vlin COUPT: You may answer. 

? That is not a fact, no, sir. 

THH COUPT: Lot’s not start the v’holc thinq 

a.ll over aqain. 

TI»r WITHERS: Pardon no, sir. 

COUPT: I just forbid anv repetition of 

v’hnt starter! perhaps an hour and a half ano. 

bid the baron nive vou a telephone number 
for the International Correspondence School v/herc ho 
said John was workinq, 914-279-3861? 

PA COR; Isn't that Westchester, vour Ilonoc 

Excuse me. 

Till’ COUPT: It was until this morninq. 

RAOOP: Excuse me, vour Honor. T 

haven't clinched ^et whether it is still 914 as of this 
a fternoon. 


o 


Can you tell us what that telephone number is 


for? 


1 irst of all, this is not whore John works, 
'fhis is v/horc DonasId I’onn works. Hone of this refers 
to John. ,r his is how vou can find John. 

How, Donald Uonn works for International 
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Chornan-redirect 


'Ha 


hen 1 

Correspondence, not John. 

hid ”ou nake a nhono call for International 

Correspondence!? 

T a] readv told you,counselor, T concluded the 
investiaa tion. 

corPTj This is assuring the aspects of 

a parlor conody. 

4 

n o vou have anv idea of this number, 014 — 
Counselor, I didn't checl: it out. 

Do you have anr idea what that nurhor is? 


n 


r. 


o 


Co, sir. 

Is it possible that it is John's hone nunber? 
According to what the Raron told nc, it was 
the telephone nunber where Donald Done works. 

° bid you over call cnat nunber? 

Co, sir. 

id -ou ever instruct anybody to call that 

number? 

Co, sir, T didn't. 

bid vou do anythine to try to locate the nan 
who vras married to John's sister? 

I have already told you, counselor, that I 

didn't. 


MR. HACOP: 


Ih.cuse r.e, vour honor. Miqht 
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wo avoid sonothinq? Is Mr. Dcrshowitz going to nroducc 
John at these proceedings? If not, then I — excuse me, 
vour Honor. Can we have that representation, whether 
John is qoinq to bo produced? 

MR. DIIRRIIOWITZ: About 60 seconds nqo I first 

learned of the existence of a nan named Pone. I 
never know „p until now 'done had been married to John's 
sister. Tt seers to no it is a verv appropriate line 

of incruir^, when a novornment official has testified and 
an assistant U. H. attornov has testified there was an 
extensive investigation to inquire as to whether or not a 
telephone call was nade to locate the brother-in-law of 
the subiect who was the person who could have corrobotatod 
all of Baron's allegations. 

’’’PR COUPT: Put a ouostion. 

Do T take it then that vou made no effort 
whatsoever to tr*' to locate Wong even though vou had verv 
specific information as to where he lived, worked and what 
hi.; nhone number was? 

MP.JAnOR: Objection to the form of the 

ouostion. 

Tiin court; Sustained. 

o Did vou make any efforts to locate Mr. Wong who 

know to be married to John's sister? 
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A.\ 4 

' i tj 


•o, sir. 


"nr coorr, Don't auh that again. 

° ’ ,i " y ° U tPl1 Mr - that you had infonaa- 

tinn from tho Baron that John'a aintor had a placo whoro 
i r ' worked and an address? 

lon't recall, counselor. 

. i)nrrnoTT TTZ: x nn nor rv, vour ,, onor nav 

(ii " K,rn °' !mt jt scems to no this is such a critical 
anP, Ct ° f th ° ° (]cr?Uac ” of tho examination, that we would 
I'’" t0 rOCn11 rr ‘ to put that one question to 

hin if wo cnn ’t cot it clear answer — 

’ f T ; T v,iu stipulate Mr. Horvillo, 
the subject of further chockina for the nonent, he 

doesn know,- he never heard of Hr. Uong and the 

T nterantiona1 Correspondence School fron Pcranton, 
Pennsylvania. 

**p r,rr , ’tin"T' -, 7. f r , . 

”* would prefer the novorn- 

Tont stipulate the opposite. This fellow — 

VJ>: ; TOUP.T: Ask Mr. Horvillo the nuestion 

'" n<: v ' hat his annv ™ is. bet's cot alnnp. 

T don't share your view D r the importance 
of this testimony. Co ahead. 

. y our ir onoi . f T think if T nn „ 

;Ur ' qOSt » Cr.oershowit?. call r; r . .Horvillo. \ fc nav nr;k 
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4 4 4 , 


tho v/ronq nuestion. T don't know hot, to phrase tho oues- 


tion. 


?’R. DERfHOVlTZ: That's fine. 

Hid Hr. Lawrence tell you about a person 


called the faint? 

A Ho could have. T don't recall. 

Hould it refresh ”our recollection to look 
nt the last ’•'Oaci of this neno rand urn and see references to 
the faint? 

> 

TT'n COU n,p ; T want to nut sone of nv obser¬ 
vations into the record at this point so that they are not 

lost and T do not forget then. I do not invite connent 
’,.ith respect to them. 

This is a notion for a new trial based on the 
around of newl- discovered evidence. newly discovered 
evidence in the notion papers relates to the affidavit of 
r-r. La*Tenet! and also to allocations of Ivina bv "r. 
r.euci at the trial. !7e have already explored from 

Hr. I.euci ' s nouth at the trial the nature and extent of 
his Wine with respect to illcnal conduct while he was a 
member o* the Hoi ice Department. Vo are nor, involved 

in a discussion of whether or not there was a 
simpression, either deliberate or inadvertent, of evidence 
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44. j 

Sherman-redirect 

■ hie), nig,,t tend to prove the defendant innocent. i thin! 
it important to define the issue at this point in these 
proceeding,. It ls not the function of „ notjon fQr # 

ne- trial, «onor„Uv speahine, to ineuire into the nature 
Of the investigation conducted by the investigative agency 
ha sue, and t do not in so saving indicate that I oppress 
•m opinion that the investigation here was inadeeuate. 

T cio not express nuch an opinion. 

' o irf here to determine, and it may he hard 
to remember this in light of what has gone on here for the 
list two days, we are here to determine whether or not 
! nited .States Attorneys Office was in nessesslon of 

any information that would tend te prove Mr. Posnefs 
innocence. 

nr further thine. Tn considering, if 
one ever gets to the point of considering, the ndeouaev of 
■ C investigation, one must have in ninU ,, c ne 

,no a!,out a long-time narcotics informer, not by 

an- means the most reliable citizens of our community, 

we are tailing about people who sell information, who mate 

their living b- selling information, and who one can 

almost tnJ:e judicial notice of the fart not 

i-iu. ract are not necessanlv 

addicted to the truth. 

T M fiat Mr. Shornan ban indicated what 
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ho did, Hr. Morvillo has indicated what ho did, and that's 
enough on that issue. 

You nay stop down. 

(Witness excused.) 

M R. nr.RfHOWTTZ: Your Honor, v;o would like 

to nnho an offer of proof at this point. 

THH COURT: You mav do so. 

HR. nrRR!!Ol7JTZ: The offer o* proof is that 

the Raron specifically told Mr. fhernan about the ran 
called the faint. The nan called the faint plans a 
very large role in Mr. Lawrence's later allegation. 

The faint is a person whoso nano is known both to the 
Heron and to Detective Leuci. Had the investigation 
gone forward and had .Mr. She man asked Detective Leuci 
who the faint was he would have been given a name and 
address and he would have been able to corroborate — 

"MIT! COURT: That's sneculation. However, 

if the facts so demonstrate I will have Mr. Sherman recalled. 
Hut until there is sore showing other than vour statement 
T an not eoina to persist in what is increasingly turning 
into a filibuster. 

MR. DHRf.nowiTZ: I have no idea how T can 

establish the fact without a witness on the stand. 

"MM! COUR"’: I authorize vou to talk to him 
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II 

2 of'" t’io vritno^n ntnnrl. 

3 || Tomorrow norninq at 9 o'clock. 

4 (Adjourned to July 3, 1974, at 9:00 a.n.) 
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WITNESS INDEX 


Name 


Direct Cross Redirect Recross 


Robert Morvillo 


261 328 


Nicholas Scoppetta 


Charles D. Sherman 
(Recalled) 
Patrick W. Fuller 


365 387 


EXHIBIT INDEX 


Government 


Identification Evidence 
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UNITED STATES OE AMERICA 


edmund a. rosiiep 


Now York, July 3, 1^74, 
9:00 a.m. 


Hearinn ronunod. 


! T r. cotJE^; Mood morninn. 

I,0t nn nnnoun co rw rulings with respect to the 


ron.wnrlor of that exhibit 


r -. .TAP! I : Your Honor, nay T -just net the 


remainder out so I can follow you. 

THE COURT: Yes. 


/'re you ready? 


’• • T ' A f r E: Yes, your Honor. 

THE COURT: Panes f.l and 6 2, starting on 

pane 61 with V'(e). Delete tb^ names from IV(e). 

"he remainder — by the wav, this deletion of 
names refers to all of my rulinns in the linht of what T 


said yesterday. 


. JAEFE; I understand, vour Honor. 

-HE COER-: 6 2 , 63, 64 to but not includinn 
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2 

Tit(b) . 



3 

MR. JAFJT: 

Is that what we delete from. 


4 

evervthing but -- 



5 

Tiir court: 

Tlo. You are going to give 

them 

6 

1 

evervthing in to pane 64 

, the heading catenory TII (b). 


7 1 

And start inn 

65, iv(j). 


8 I 

MR. JAFFF: 

Turn that over. Judge? 


9 

T1IF COURT: 

Yes. 


.0 ! 

Lot me just 

see with rosnoct to TV(j). 


‘ 11 

Yen. 



12 | 

66 , all of 66, 67, 68, 69, 74, all of that. 


1 13 j 

elimination the names. 



14 

On pane 75 - 

- 


15 

HR. JAFFF : 

Your Tfonor, mav we — the 


16 

oovernnent updates 73. 

There is no obiection as long 

as 

17 

v/e delete the name beqinninq on 73. 


18 

m !TF COURT: 

Yes. 


19 

MR. JAFFF: 

Beoinning with (e) . 


20 

THF COURT: 

Yes. 


r 

Y.-s, I want 

you to eliminate the names. 


2 - 

r "ho same with 74. 


23 

Pane 75, eliminating the names except in 


24 

paragraph numbered 4. 

And in 4 — vog )• now the names 

i 

25 

am eliminating. I am 

elimination the names of the 
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assistant district attnrnev involved and whatever, alone 
those lines. 

n . .TAfFT.: With ronard to 4 , are wo required 

to turn over that paragraph 4 on 75/ Hpecificallv 
the carrv nenter.ee that begins "Thereafter" and ends uo 


on paqe 75? 


THF COURT: Mo, strike that. 


”F. JAFFF: Paraqraph (?) , deleting the 

names? 

"’HF COURT: Yes, just a moment though. 

Yes. 

On page 77, under (g), all that vou have to 
turn over there is 1, 3 and C >, eliminating the names. 

” r> ‘ .7 A FIT : 1, 2 and C , vnur honor? 

TUF COURT : 1,3 and r,. 

o 

Fo much for Fxhibit In, which T herewith 
return to the government. 

Fomebodv asked me with respect to the letter 
which I previous!” had sealed. 


r ,r> . DFPFhOUITZ 


Yes, vour honor. 
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2 

THE COURT: I will require the Government to 


3 

produce all of page 1 and only so much of page 2 as ends 


4 

"however, we are making every attempt to investigate such 


5 

allegations'* which is in the first full paragraph of 3 ub 3. 

\ 


6 

I will pass this to you so that you know what I am talking 


7 

• I 

about here. 


8 

A1 of page 1 and the first full paragraph of 


9 

sub 3. The one that starts with the numeral 3 in front 


10 i 
1 

of it and that short paragraph. 


11 

► 

MR. JAFFE: That's the end of it, Judge? 


12 

THE COURT: That's correct. 


13 

MR. JAFFE: Very we’i, your Honor. 


14 

THE COURT: All right, swear the witness, please. 


15 

MR. DERSHOWITZ: May I make one request. 


16 

I have a number of applications to make to your 


17 

Honor — 


18 

THE COURT: I will hear them after this witness. 


r 19 

MR. DERSHOWITZ: Thank you. 


20 

- - 


21 



22 



23 



24 



25 
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7 

8 
9 
in 

n 

12 

13 

14 

15 
1(1 


18 

19 

20 
21 
22 
23 
2-1 


EDWARD M. SHAW ' as a witness by 

# 

the defendant, being first Oi-.: r testified as 

follows: 

DIRECT EXAMINATION 
BY MR. DERSHOWITZ: 

0 Good mornin, Mr. Chaw. 

Can you tell us when you first met Robert Leuci? 

A In the early part o. the year 1971. My best 

memory would be probably around the month of February or 
March of 1971. 

0 When did You first learn that Mr. Leuci had 

committed several criminal acts? 

A I left the U. S. Attorney’s office to go to the 

Strike Force in July of 19&2. I may have had some 
discussion with him about that before that, but I am not 
sure. However, I am sure that I heard from persons in 

the U. S. Attorney's office that at or after the time of 
filing of indictments in connection with his investigations, 
he had been auestioned fully about those acts, so that I 
know that I was aware of it at that time. 

Durinq the course of the investigation there 
came a time when Leuci asked first Mr. Scoppetta to have 
returned to him a tape recording which he had made with 
Scoppetta prior to the time that Scoppetta came to the 
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( 

U. S. Attorney's office and prior to the time that the 
investigation began, and in that connection I was told by 
Scoppetta and also had some conversation with Leuci about 
the fact that the tape recorded conversation made reference 
to some acts of misconduct while he was a police officer. 

0 When that discussion about return of the tapes 
occurred, did you tell Mr. Scoppetta that it was your view 
that those tapes might constitute 3500 material? 

A I don't know if I used those words. I am sure 

that I discussed with Mr. Scoppetta my concern that if we 
gave the tape back and it was I who finally made the 
decision that we would give it back, thatScoppetta would 
have to make a memorandum reflecting anythino on those 


tapes that Leuci had said about his misconduct, that the 
memorandum would have to be typed and that it would have to 


t>a 


be available and made available to any counsel in connection 


with any prosecutions that came out of it. 


I don't know 


25 

H 


that I discussed it with him in terms of 3500 material. 

It was obviously material that I was satisfied we would have 
to turn over to any counsel in connection with any prosecu¬ 
tion . 
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was it your advice at that time that the memo¬ 


randum shouid contain the revelation of Level's crimes in 


an much detail as they were contained on the tapes them- 


selves? 


1 think in substance, that's accurate. I told 


Scoppetta he should listen t-n *. 

the tape recordinos, that 


^ ^ t s hould 1 i p tpn f n f u n a 

" t0 tho t£,e recordinos in connection 


with the preparation of this memorandum and that the memo- 


rdnduin should rpf 1 prf « _ » 

' ln subs tance, what Leuci had said 


on the tapes about any prior misconduct. 


Hove you recently had an opportunity to review 


the Scoppetta memorandum? 


I looked at it five minutes ago, perhaps, for 


the first time after I saw it after it was prepared 


would you read that and tell us whether in your 


view that memorandum does rnnt->in i « 

es contain, in substance, the details 


of Hr. Leuci's admissions that were on tape? 


HU. SAGOR: Objection, your Honor. Mr. Shaw 


has listened to the tapes. 


T?E COURT: is that the fact? 


the WITNESS: That's the fact, sir. I don . t 


even have to read if t . 

o read it. I can't tell ycu by leaking at it. 


was it your advice also, was it your decision 


also not to make a transcriot of the tan. 

. >- ot the tape recordings and 
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then preserve it for 3500 material, for disclosure to 
counsel, an exact transcript of Mr. Leuci's discussions 
of his crimes destroying all other aspects of the tran¬ 
script? 

A You mean saving whatever portion related to past 
misconduct? 

0 Right. 

A I cannot tell you that it was my decision not to 

do that. My best memory is I never considered it. 

0 Did you ever have a discussion with Mr. Scoppetta 
or Mr • Leuci as to what Mr. Leuci said on the tapes about 
his criminal involvement? 

A I'm sure I had a discussion with Mr. Scoppetta 
about that. 

Q Do you recall Mr. Scoppetta telling you that 

Mr. Leuci described in detail one criminal transaction, 
naming names, giving locations? 

A I don't recall that, no. In fact, I think my 

recollection is to the contrary. I think my best memory 
is I was told that the references to his acts of prior 
misconduct, as opposed to anything he may have said about 
other officers, were fairly brief, but I can't tell you for 
certain whether -- 

Q Did you — 
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MR. SAHOR: Let him finish. 

A (Continuing) I can't tell you for certain 

whether T was told that in connection with Leuci's state¬ 
ments on the tapes about his prior misconduct, that he had 


mentioned other officers' names. I can't be certain about ! 

that. 


. 

Did you instruct Mr. Scoppetta to include in his 
memorandum the details of Leuci's criminality which appeared 
on the tapes? 

A I think I have answered that, sir. I'm sure 

I told him that the memorandum should accurately reflect 
t_ne substance of what Leuci had said about his own prior 
misconduct. 


- In ii'Jht of what you knew about, what Leuci said 

un the tapes, did you regard the followinc statement as 
the substance of what Leuci said on the tapes: 

"He stated further that he participated in 
some of these transactions as an intermediary between 
, police officers and the targets of their investiaa- 
tions and shared in the proceeds on such occasions. 

Ho further stated that he never sold out any of his 
own wiretap investigations."? 

A Yes. 

Did Mr. Scoppetta ever tell you that Mr. Leuci 

SOUTHtRK DUIKICTCOUDT RfPOBT E »s US COURTm , st 
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would have objected to a transcript beina made of those 
tapes and to the part which related solely to his past 
criminality being preserved? 

MR. SAGOR: Objection. 

THE COURT: Sustained. 

0 Did there come a time when you were p,< esent in 
your apartment when Leuci told a Mr. Tartaglino abou 
sharing $200 seized with three other agents? 

MR. SAGOR: May we have a time, your Honor? 
Objection. 



MR. DERSHOWITZ: "Did there come a time" was 

the question. 

THE COURT: Overruled. 

A There came a time when Mr. Tartaglino was in 
my apartment. I think, although I am n>t positive, that 
was the first occasion that he had met Mr. Leuci, but I 
know that I was with them together and, as I say, my best 
memory is it was an introduction. I was not present, to 
the best of my memory. 1 can even be more positive than 
that. I was not present during any such discussion between 
Mr. Tartaglino and Leuci. 
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1,1,1 t "'-' re con ". « ti»'e when vou learned that 
• ^..ci ha,- shared ««0 seized with three ether slants? 

There cane a tine I believe in the S p rtnfl of 
■r,, thou,h T an not positive, when T was told hv j 

houci, anrl the context of how it cane up Vn not certain of I 
that a specific anont of the ton,, - and T don't .now what 
rUl "‘’ '’ r0 hcto ' Bir ' '.hether T should nention his nano 


or not. -- 


ar not askina for his name, 
a r.pGCi fic aacnt of the IVjnn, who war, in 
41 - r in ^ rvico wit ’> nrinn, now DFA, had received, T 

f r° n n ° no othor aacn t on an occasion that had I 
involved sene hind of seizure or search warrant, an occa¬ 
sion when Loud was Present. I have a vivid nenorv of 
'"lest i oninrr l.euci ouite extensive]., about the c i rcuns tancesi 
under which that aoent had received the none.. in question [ 
•cause I was ver- concerned about his heinn an aoent still I 


on dutv. 


course of that conversation T think it 
rr^allf that Leuci either indicated to re that he 

4 1 1<! a1 ' n qott ° n ™ne portion of that, or that r 

.-.srmned that he rust have. I know T didn't exarine hin 

“ , OUt ,hnt bocaURO at <*at tine that was o' no concern 
*° ne. r was concerned onlv about the a< T ont then in 
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4 59 


nervier*. And I al.no know that at that tine I had 
nade a conscious judgment not to cross examine or inquire 
into T.euci's own possible prior misdeeds, the reason beinq 
that he was beqinninq the undertaking of a lonq under¬ 
cover invostioation and T didn't want to damaqe our 
relationship with by pushinq him hard on thinqs at that 
tine. 


O 

A 

n 

incident? 


Arevou finished? 

Yes, sir. 

■'hen was it that I.euci told you about this 


J 


A ’’’hat's how our last question beean. T believe 
it was probably in the spring or earlv summer, 1971 , 
but T'm not positive. 

° bo you remember whether it was before or after 
the noetinq in vour apartment with Tartaglino? 

T'm not even certain of that, although T an 
certain that when Leuci told me this aqent had received 
this monev, T either directlv mvself or indirectly 
through Mr. hconpetta or some other nrA agent made sure 
that M r . ^Tartaelino was av;are of that again for the re,, on 
that the incident involved a man then still in service;, in 
a significant job. 

° Is it "our best recollection now that you told 
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Mcoppetta .It none point about thin incident? 

"horn in no duestion that Mr. Pconpett. and 

' »<= '“'cm.no wo worn concerned about it. we 

- concerned ahout the foct tl „ t „„ aq „ nt in serv . co _ 

t ’"’ n in Wrvic< ’- nay have received that noney. 

Did vou dincun* with Mr. Pcoppetta the fact 
fhat reuci nav have been involved in that transaction? 

T <Urtn, ‘. fob the sane masons as 

r didn’t exanino beuci about that and I an not 

'•vn certain that he told ne that ho had not sone 

it, a 1 thourrh T fchinl- T u 

tfunK, as T have said before, it is 

"inhl.. probable either that he did or that in the context 

of what he said t cleariv assuned that he nust have. it 

tuat. ion involving a group of people, one of whom 

,,,1R r " "’ Ci ' nnd 1 W4IS ccrtai nly aware that the agent in 

cuestion was not the only agent who had gotten a portion 

ri that monos, mu-,*. . 

t obvious from the description 

"■•it •..•as qiven to no by bouci. 

° After the incident in vour apartnont with 
T. "‘artaol i no did Mr. "srtanlino discuss with vou the 
incident herein described? 

r ’°bRT: t am at a loss to understand 

,r ‘ ° ?;aR,innti ° n * As 1 un< lorstand the record as it now 
— - ^ «• attorney admits he was in nossession of 
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1 

2 

this before the time the case v/as tried. His position 

3 

is twofold. His claim ’s his failure to turn it over 

4 

'•’as inadvertent rather than deliberate and, secondly. 

5 

that it,compared to the other revealed examples of Leuci’s 

6 

illegal conduct at the trial,was de minimis. 

7 

Is that the government's position? 

8 

< SACOR: Yes, your Honor. 

9 

m HK COURT: Whv are we going into this when 

10 

the eovernment concedes that it was in possession of the 

11 

* 

information and it tabes the responsibility for that. 

12 

claims that its failure to turn it over was inadvertent and 

13 

claims that S50, alongside what T.ouci testified to at the 

14 

trial and three or four other instances, is de minimis. 

15 

MP. nURSHOUITZ: If the government would 

16 

stipulate that the United States attorney was in posses¬ 

17 

sion of evidence of a felony under New York State law. 

18 

that it did not turn it over to the defendant on the 

19 

around that it did not regard it as a sufficiently serious 

20 

felonv, wo will ask no other questions along these 

21 

lines. 

22 

I 

23 


24 


25 
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Mr ‘ SAC ° P: Your I win not stipu- 

lat ° fc ° th ° Sp ° cch * We conceded in the brief to eivo 
I’rofosRor Dershowitz an opportunity — 

COURr: J,et me fcIi e extent of your 

Ono, you do concede the government was in 

possession o* this information before and durino the 
trial. 


f r* 


. fTACORj 


Yos , your i 


onor , to the extent 


" ,nt rhm ' l0arnCd .° f At »«<* ^ '71, and the DPA, 
not part of the U. S. Attorney's nff ice . did have the 


r 'oe memorandum — 

•!’T. COURT: The government did have the 

Coe memorandum. 

.-ACOR: Vos, your Honor. riot the 

r nitod states Attorneys office, f„ r „„at that's worth, 

v,o think lt is worth sonothin:, in the court's con¬ 
donation here. Vos, Dr.h did have the Coo oemorand 
of course. 

T " r r ° URT! «1 riqht, and that was not 
turned over to the defense durino trial. 

It was not. 

-IIH COURT: What nore do you want? 

cn. duppitoutt?: • T m,- 

T tninh. perhaps three or 

OUr mo re 1nne i , , i i 

i' ..uons win sharpen it. 


urn, 
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O Did there conn a time when vou were told bv M r. 

T.euci on the nvo of the trial that ho was considcrinq 
not rovealinq the four incidents that ho had told Mr. 
Hcoppotta about? 

A T don't knov; that I was told that directly 

bv Mr. Lcuci. I do have a clear nonorv that shortly 
before, and I an not precise on the timinq, shortly 
before the Posner trial cither from Mr. Morvillo or other 
neople still workinq on this series of matters, I no 
lonqer boinn in the M. f.. Attorney's office, that there 
•.ms some difficulty about Leuci own inn up to the 
snocific thinns which 1 had bv that time understood that 
he had specifically told then about. T cane over to 
the it. r». Attorney's office and T had a conversation with 
I,euci at that time in one of the assistant's offices. 

o before wo qet to the conversation, is it your 

best recollection that it was Mr. Morvillo who told "ou 
about this problert? 

A :io. T don't know who told me about it, 

and it's possible, although I wasn't sooinn much at all of 
him at the tire, it's possible that T.ouci expressed some 
such concern to me, althouqh I doubt that. I think it 
war, someone in the U. R. Attorney's office who was in the 
official corruption unit of the M. fl. Attorney's office or 
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involved in the preparation of that cane. I don't 
favor M r. Morvillo over anyone nine. 

Did vou toll Mr. Leuci at that point that if 
ho pcrjtfrod himself at the Posner trial and did not 
disclose all of the criminal incidents that he was in¬ 
volved in that he would he prosecuted for perjurv? 

t don't know that I used that form of 
words. T know that T told him in the strongest possible 
terns that ho had absolutely no choice but to bo candid in 
court about his own prior misconduct, whatever that wan. 

° Did vou tell him in words or substance that 

,r ou would no lon.ner be his friend if he testified 
in anvt.hinn other than a fullv candid wav about his own 
criminal involvement? 

A I don't think T ever said that in words or 

substsnee. 

( * 

n Did vou tell him that if he testified falselv 

\ 

and did not state his criminal record at his trial that 
”ou would, surelv know about it? 

T doubt verv much if T said that in substance, 

I n* that was obvious. I may have said that. I war, 
richt. across the street still wor! inn for the covernnent. 

T have no renorv of savinn that. That thouoht may 
' avo 1 eon part of Hu conversation. 
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Phaw-d i rect 


T ' n ^ r °ttv sure that at whatever point T 
!l ° nrd ° f n now trial motion T war, aware that it wan 

°'‘'' l0d that 3t had as itr > substance, nr at leant 
P.-Tt o f its .substance, .none alienations about r.euci’s 

C ° nrll,Ct * T an nuitr sure that. t don’t think 

tbore is anv doubt about that. 


nra^m-TTz, T havo onr . ntnut vour 


b>nor. 


'i'Hi: COtJKT: 


MP - ^nrhOUITZ: m have no further ques- 

tio.Hof this witness, your Honor. 


'. r-Arnp; The novornnent has no further 


f'uest ions, 


™ r0nPT: Vou ray step down. 

(Witness excused.) 

! n foup.T; bake vour notions. 

''■'-T'”": Vour I’nnor, this is ooinq 

a series of applications which T hope I can take 
V.out three or four minutes to put into son- kind o' 


eon toy. t- 


-he n n tiro dav vesterda- was devoted to 


> - lorim the do'irco or thorouohnoaa of invot, Mutton 
rondnott.,! of tho iron's auction, .vninnt hour, in the 
•orvi Uo-shoman inven ti-jation. noth ttervijlo ami 

tontiflort that thn invor.tinntion wan thoroooh and 
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2 

and they were unable to corroborate the vacue nencrali- 

3 

ties nivon to then by the Baron. T!ie thrust of yester¬ 

4 

day's testinony until near the very end was that the 

5 

Baron had supplied then with but one nane of a person v/ho 

6 

had participated in drug transactions with Lcuci, that this 

7 

one nane was John, that a thorough attenpt was nade to 

8 1 

locate John and that it failed. 


After the cross exanination of Sherman and over 

10 

the opposition of the government defendant finally not to 

. 11 

see Sherman's handwritten notes of the investigation. 

12 

These notes contain two itens of infornation completelv 

13 

inconsistent with and derogatory of the testinonv of both 

14 

Morvillo and Sherman in defendant's view. These notes 

15 

establish that the Baron gave Sherman at least one other 

16 

nane, the Paint, of a person who had allegedly had 

17 

drug dealings directlv with Robert I.euci, that the P.aron 

18 

specifically told Sherman how to locate the Saint by 

19 

simply picking up the telephone and calling Assistant 

20 

District Attorney Hershey v/ho, the Baron told Sherman, 

21 

know who the Saint v/as, and that Sherman never made any 

22 

attempt to locate this person who allegedly had 1/ought 

23 

heroin from I.euci and had sold heroin for I.euci. 

24 

.Moreover, the notes reveal that the Paron 

25 

told rhornan how to f^nd John. Unclor a hradinn in 
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r-l ifrmnn'r, ov;n handv/ri tinq, v/hich roads "I’oi; to find John," 
four separate leads arc eivon, includine the nano, 
i nlacp of employment, former addrcns and possible telo- 

5 nhono number of John's brother-in-law, none of which f>hor- 

H nan followed up in any way. 

7 This evidence which the covornnont has now 

stimulated to and v/hich will forma 11 ” move for admission 
j p to evidence in critical in defendant's view in helpinq 
in * o entail ir.h the unthorouqhness of the Porvi 1 In—Sherman 

11 invest! cation. 

The important point,with all due respect, 
n ; that tl.e qovrrnmrnt resist d turninn this critical 

It evidence over to us and we must assume, and T do assume in 

ir> all qood faith. Fnually siqni^icnnt -- and hero. 

Hi vour I'onor, T mahe the arqumont v/i th all due respect 

in th.e coe’-t -- this court as well quichlv perused the 
lh document, and in its ouicl: perusal, and arm in verv 

pi understandablv, found nothinn of sinnificance in it. 

20 too’ t 1 e adversary eye of the defense team, those most 

interested in destrovinq the credibility of the qovern- 
22 n< nt ' case, to discern the critical sinnificance to the 

2,1 1 orf»p; of certain obscure scribblinqs in M r. fhorman' s 

•24 not- s. This wo rcsoectfully submit is the best 

• 2 f) ovi'ieneo o< v/hv the process bv v/hich th.e iudqe inspects 

doc .ments- in camera > • not a satisfactory one. 
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2 

THE COURT: How that you have made that speech. 


3 

what is it you want me to do? 


l 

MR. DERSHOWITZ : I was just cominq to that. 


5 

THE COURT: Well, that’s great. 


6 

MR. DERSHOWITZ: We submit the eye of the 


7 | 

adversary counsel could find significant evidence equally 


8 

damaging in the files which your Honor has perused and we 


9 

| 

ask that these files, including the entire investigatory 


10 

file of Mr. Sherman be turned over to counsel for their 


11 

investigation. 


12 

THE COURT: Denied. 


13 

MR. DERSHOWITZ: We also move to enter into 


11 

evidence the followino stipulation aareed to by counsel for 


15 

the Government and counsel for the defense yesterday 


10 

evening. 


17 

Charles Sherman, if called -- 


.8 

MR. SAGOR: Don't read it. Mark it and put it 


19 

in evidence. 


20 

THE COURT: Hand it up. 


21 

MR. SAGOR: Make it Government Exhibit 9. 

i 

22 

We have no objection to it beina offered in 


23 

evidence. 


24 

(Government's Exhibit 9 was marked for 


x 25 

identification. ) 
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MR. SAGOR: When Mr. Dershowitz is finished — 

MR. DERSHOWITZ: I have a number of other 
applications to make. 

MR. SAGOR: May I make a comment now? 

THE COURT: Yes. 

MR. SAGOR: I think it was outrageous, althouoh 

Mr. Dershowitz did not accuse the Government with respect 
to bad faith, I must say it is the Government's belief that 
his statement has to be made in bad faith. 

/our Honor, as I understand the testimony, John 
was given as the only intermediary between Leuci and the 
iaron, which is not to say, and the important intermediary - 
his was the important name. Mr. Sherman has a one-line 

squiggle that allegedly the Saint dealt with Leucy but John 
was the intermediary, John was the only intermediary. 

/ )Ddrent 1y the faint is another name but apparently in a 
different context, allegedly qivina drugs to Mr. Paron. 

Mr. Morvillo never testified that he had been 
told anyhthincr about the Saint. There is no apparent 

inconsistency with Mr. Morvillo's testimonv that Mr. Sherman 
told him about this principal character John. There is 
a one parenthetical footnote to this guy, the Saint. 

It seems to me that is just ciettinn into something so 
inconsequential, so insubstantial that I am absolutely 
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amazed, shocked and somewhat emotional over this speech 
that Mr. Dershowitz must have spent a lone time in prepar¬ 
ing last night. At all times Mr. Sherman, contrary to 

any expectation on my part, had agreed to be interviewed by 
them. I don't know if they ever asked to see his notes. 

I showed him the notes here. He had every opportunity to 
interview the other agents and I believe that as a practical 
matter. 

Indeed, he has all the exhibits that was in Mr. 

Sherman's investigative file anyways. 

1 

THE COURT: What is yfour next application? 

MR. DERSHOWITZ: May the record reflect — 

rather than being a one-line squiggle or footnote, the 
reference to the Saint is at least as long a* the reference 
to John. 

THE COURT: I don't want a continuation of this 


18 I 

19 

20 
21 
22 

23 

24 


discussion. 

What is your next application? 

MR. DERSHOWITZ: My next application is that we 

seek to admit into evidence the full notes, handwritten 
notes which we received yesterday from Mr. Sherman. 

MR. SAGOR: I have no objection. 

THE COURT: Received. 

MR. SAGOR: This is a Government exhibit. 

y 
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T have no objection. 


It is on the back, 


472 


Mr. Clerk. 


( government s exhibit 6 was received in 


evidence.) 


MR. DFRSHOWITZ: As a result of papers disclosed 

to us, we discovered another very significant matter, that 
tho car which the Government says was paid for by check 
on September 22, 1971, that Mr. Leuci paid for by check on 
.ember 22, 1971, we have a document indicating that that 
vory car had not yet even been sold to the Baron or his 
wife by that date. That in fact the date of sale — 

THL COURT: Please, just a moment. That is not 
an application. You have your opportunity to call 
witnesses and prove these things. That is the way it is 

done. I don't want to hear a speech about it. Call the 


appropriate witness and prove it. 


MR. DFRSHOWITZ: We are seekino to admit into 


evidence -- 


^H! COURT: You are offering somethinc in 


evidence? 


MR. DEPSHOWITZ: Yes. 

THE COURT: Show it to your adversary. 

MR. SAGOR: There is a witness out there that 
can explain the cars. We have another document here. 
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2 

Why are we -- I have no objection to this document if it 

3 

is established properly throuqh a Government witness. 

4 

I assume the Government gave it to you, is that correct? 

5 

MR. DERSHOWITZ: Yes. 

6 

MR. SAGOR: Call the witness. 

7 

THE COURT: Do I understand. Professor Dershowitz, 

8 

that the Government gave you that document? 

9 

MR. DERSHOWITZ: I just said as a prelude to my 

10 

speech -- to my argument, that the Government had turned 

11 

this over to us and we had discovered very significantly 

12 

therein a conflict between the testimony on the witness 

13 

stand and this very document. 

14 

THE COURT: Objection sustained. No sufficient 

15 

foundation. 

16 

What else? 

17 

MR. DERSHOWITZ: We were hoping not to have to 

18 

call this witness — 

19 

THE COURT: I am not interested in hearing what 

20 

you were hopino to do. This is a Court of law. Things 

21 

are established by the calling of witnesses and the intro¬ 

22 

duction of exhibits. Thawt's the way it is done, 

23 

Professor. 

2A 

MR. DERSHOWITZ: I think your Honor asked us 

I: 

2 f> 

yesterday if we could stipulate to as much as possible — 
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THE COURT: What is your next application, 

please? 

MR. DERSHOWITZ: We would also like to formally 

state for the record that we submitted a subpoena on Mr. 
Mahoney, the lie detector expert, and have been told that 
•Mr. Mahoney is unavailable because of illness and will not 

be aL1 ° t0 ap P ear in court. We would simply like the | 

record to so reflect. 

THE COURT: Yes. 

MR. DERSHOWITZ: I think we have no further 

application at this point and „e would like to call Mr. 
w °lf as our next witness. 

THF. COURT: Mr. who? Mr. Wolf? 

MR. DERSHOWITZ: We have one problem of time, 
v.-> icn I hope will pose no problem. Hr. Wolf should be the 
"oxt witness in sequence. We have a witness, Mr. Kaufman, 
who has an obligation at 10.30. Can we call him and 
juickly put him on the witness stand? 

MP. SAGOR: Your Honor, I believe this is a 
polygraph expert. Are you goinq to accept polyoraph 

testimony? I assume he will look at the polygraph material* 
he is, we have other documents comino, I would like to j 
extensively cross-examine him based on other in-part lie 
'.elector tests by the Baron to show the validity of the 
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WILLIAM J. WOLF, JR., called as a 

witness by the defendant, beinq first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. DERSHOWITZ: 

0 Good morning, Mr. Wolf. 

Did there come a time when you were asked to 
conduct an investigation alonq with Mr. Sherman relatino 
to certain car transfers allegedly made by one Richard 
Lawrence to Detective Leuci? 

A Yes, I did. 

U In your investigation did you come up with a 

bill of sale from Manor Lincoln-Mercury, Incorporated, of 
which this is a true copy? 

A Yes. 

MR. DERSHOWITZ: May we move to admit this into 

evidence. 

MR. SAGOR: I have no objection. 

THE COURT: Received. 

(Defendant's Exhibit C was received in 
evidence.) 

Q Did there come a time durinq your investioation 

when you discovered an application for registration by one 
Regina Leuci dated in June of 1972? 
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i s 


0 Was that pursuant to my direction? 

A Vos, it was. 

0 And those documents relate to a Ford vehicle, 

that correct? 

A Yes, that is true. 


1 ! 

14 

r> 



17 


i* 

i‘» 

2 d 

21 

f't 
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And what is the vehicle identification number? 
6E72C276503. 

I show you what is now being marked Government s 


Exhibit 10. 


6 

7 

8 I' 

. 

10 | 

11 |i 

12 ! 

13 | 

14 

15 

16 


MR. DERSHOWITZ: Can we see that? 

MR. SEGOR: Certainly. 

(Government's Exhibit 10 was marked for 
identification.) 

MR. DERSHOWITZ: Your Hono r, at this time this 

is not being admitted into evidence, I take it. 

THE COURT: It is marked for identification. 

It hasn't been offered yet. 

MR. SAGOR: Your Honor, while Mr. Dershowitz 

is looking at it, perhaps he will acknowledge for the record 
he also received a copy of Government's Exhibit 10 for 


17 

18 

19 

20 

21 |! 
I 

22 

23 

24 

25 


identification. 

Would you so acknowledge? 

MR. DERSHOWITZ: Is this the document? 

MR. SAGOR: Yes, it is, Mr. Dershowitz. 

MR. DERSHOWITZ: Yes, we received a copy. 

0 Would you identify Exhibit 10 for identification 

as another document you received in the course of your 

investigation? 

A Yes. 
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0 

Does that document relate to Defendant's 


t 

Exhibit C 

and D in evidence? 


i i' 

A 

Yes, it does. 


- 1 

. i 

0 

Is that the same car we are talking about? 


f> 

A 

Yes, it is. 


t 

Q 

Do you see a date of transfer, date of trans- 


M 

action on 

that document? 


ft 

A 

I do. 


u» 

0 

Would you tell us what date it is, directina 


it 

your attention to the bottom riqht-hand corner of the 


12 

1.1 

document? 

MR. DFRSHOWITZ : Objection, your Honor. There 


It 

is no statement in that document talking about a date of 


15 

transfer 

that I can see 



Q 

Date of purchase. 


17 

A 

Date of purchase, as stated here, 8/21/71 — 


1* | 

excuse me, 8/20/71. 


H! 

Q 

August 20, 1971, is that correct? 


20 

' A 

It is. 


; ] 

0 

Would yovi tell us the date of the check? 


*>•) j 

A 

September 22nd, 1971. 


2, i 

0 

Is that, accordina to my arithmetic, eiaht days 


31 

later, ten days, whatever it is — forqet it. 


25 

A 

That was about a month. 


i_ 

l! 
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MR. DERSHOWITZ: Did he say that's about right? 

THE WITNESS: No, I said about a month. 

Q Mr. Wolf, just one more question: 

In connection with the investigation conducted, 
the Baron made reference to some store in Brooklyn; is 
that correct? 

MR. DERSHOWITZ: Your Honor, excuse me, this 

is not proper cross-examination. 

THE COURT: I will permit it. 

Q Is that correct? 

A Yes. 

Q And what address did the Baron say, accordino 

to the investigative material you have as the address in 
Brooklyn where the store was of some relevance? 

A I do not recall specifically. I know — 

Q I will show you the document. 

MR. SAGOR: May I have just one moment, your 
Honor, we will clear it up in a second. 

THE COURT: Yes. 

MR. SAGOR: Mr. Dershowitz, I believe you have 

a map or something, a Government exhibit for identification. 
MR. DERSHOWITZ: I thought you had taken it 

back. 

*R. SAGOR: Excuse me, one moment lonoer. 
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May this be marked Government Exhibit 11 for 
identification. 

(Government's Exhibit 11 was marked for 
identification.) 

° Wolf ’ would you look at Government's 

fxhibit 11 lor identification and see if that refreshes 
your recollection as to the alleged location of the store 


in Brooklyn? 


yos. It was in the vicinitv of Pastern Parkway 


and Utica, r believe Avenue 


Is that document Eastern Parkway, PKY, as 


opposed to Eastern Avenue? 


Yes. 


Was any such store located that the Baron had 


given information on? 

^ No, it wasn't 


MB. SAGOR: No further questions. 

REDIRECT EXAMINATION 
I’Y MR. D ERE HO WITZ: 

■lr. Wolf, referring to the document which the 
Government has marked, could you read for us on that docu¬ 
ment the name of the last renistrant, the registrant who 
lives at J45 Upland Avenue, Yonkers, New York? 

MR. SAGOR: Excuse me, the document is in evi- 
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2 

dence, your Honor. Unless this is prefatory to some 


3 

question, I think it’s a waste of time to read it. 


4 

THE COURT: Professor Dershowitz, yoti can read 


5 

it and — 


G 

MR. DERSHOWITZ: I can't read it. That's the 


7 

point. It’s not deciperable. 


8 

A From this copy, I can't read it either. 


9 

0 Do you have an oriqinal in your possession? 


10 

A Yes. 


c 11 

0 May we see the oriqinal? 


12 

MR. SAGOR: I have no objection, of c -:se, to 


13 

the substitution of the original. 


14 

THE COURT: The original will be substituted. 


15 

0 I take it this is an original Xerox? 


16 

A This is what the Motor Vehicle Bureau presented. 


17 

0 May I please look at it? 


18 

A Yes. 


' 19 

(Handed.) 


20 

0 Try your best and see if you can decipher it from 


21 

the original. 


22 

A I can make out a few letters but I can't make 


23 

out the name. 


24 

0 You cannot make out the name of the person? 


as 

A No. 
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0 Can you make out the date on v;hich this partic¬ 

ular document was executed? I am askino you what date 
this particular document was executed on. 

A I can make out a date where it says: 

"Sworn to before me this 12th dav of 4/72." 

I assume that's a notary -- 
0 I am askino you if you can tell from this docu¬ 

ment on what date this document was executed? 

MR. SAGOR: Are you talkina about 10 in evidence 

Mr. Dershowitz? 

MR. DERSHOWITZ: I am talkina about this item 

which I assume is Exhibit 10. 


MR. 

SAGOR: 

Let ' 

s put it in evidence. 

MR. 

DERSHOWITZ: 

I can do it the wav -- 

MR. 

SAGOR: 

Your 

Honor, I -- 

THE 

COURT: 

Has 

10 been received in evidence? 

MR. 

SAGOR: 

Yes , 

your Honor. 

May 

this be 

substituted? 

MR . 

DERSHOWITZ: 

I don't think it has been 


received. 

MR. SAGOR: 1 have offered it. 

MR. DERSHOWITZ: I oppose it on the around it 

is not desirable. We should oet the orioinal document 
from the Motor Vehicle Bureau. Mr. Wolf cannot read it. 
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Wolf-redirect 
THE COURT: Received. 

(Government’s Exhibit 10 was received in 


evidence.) 


10 


q Can you, upon inspecting this document which has 

now been admitted into evidence, tell us what date it w 
executed on? 

A I can read the date that is here. I'“ not 

certain that that is considered the date it was executed 

on. 

q Would you read the date and read what comes 

before and after the date? 

A "The undersigned duly sworn says I have 

purchased the vehicle described — M 

q i am ashing you to read at the bottom over here. 

"Sworn to before me this day of . 

A "This 12th day of 4/72." That would be April. 

q m your report to Mr. Sherman, on what day did 

you tell him that your investigation had disclosed the car 

had been transferred? 

MR. SAGOR: To whom, when? 
q to Mr. Leuci from Audrey Monroe. 

I am asking you to remember what you told Mr. 
Sherman on the basis of your investigation, the date of 
transfer had been? 
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MR. SAGOR: Objection, your Honor. Based 

upon what, the revised billinq, on what? 

THE COURT: Overruled. 

MR. SAGOR: The document speaks for itself, your 

THE COURT: Overruled. 

I have no idea what day it was. 

Did you ever ask Richard Lawrence whether the 
been transferred on 8/20/1971, or subseouent to 
28, 1971? 

No, I did not. 

MR. DER.SHOWITZ : No further questions. 

MR. SAGOR: I have no further questions. 

THE COURT: You may step down, sir. 

(Witness excused.) 

MR. SAGOR: May I have my documents back, please? 
MR. DERSHOWITZ: This was admitted into evidence 
and this was the original to be substituted, and these 
have been admitted into evidence by the defenre and these 
are rry documents. 

MR. SAGOR: You can keep your defense docu¬ 

ments. 

Mr. Clerk, may this be marked Government's 
Exhibit 10 for identification. I want to substitute 
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the original Xerox. 

MR. DERSHOWITZ: I want it understood these 
documents have been admitted into evidence, not for iden¬ 
tification. 

THE COURT: The record will disclose what the 

reccrd will disclose. Anything that has been presented 
for rulincrs, I have ruled upon. 

MR. SAGOR: Your Honor, may Government Exhibit 

10 now marked in evidence be substituted for Government's 
Exhibit 10 in evidence? 

* 

THE COURT: Yes. 

MR. DERSHOWITZ: I would like to call Mr. 

Kaufman. 

MR. SAGOR: Your Honor, I object to that until 

certain documents are received. The Government asks 
this witness be taken later. 

MR. DERSHOWITZ: It seems to me, we have a 

right to present the witnesses as we choose. 

THE COURT: I will decide that. 

What is the problem? 

MR. SAGOR: Your Honor, I had no idea a poly¬ 

graph expert, until yesterday, will be called. I am waitino 
to receive other polygraph examinations of Mr. Lawrence to 
have the expert look at, if your Honor is going to have a 
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of the exports on polygraph. There is no basis 

of having an export come in hero and look at Mr. Mahoney's 


tests. 


THF. COURT: I am going to permit Mr. Dershowitz 
to make his reoord on this subject, although I must say that 
It uoes not closely bear upon the question I must decide as 
I see that question. nonetheless, the Court of Appeals 
may see some virtue in it if the matter gets that far. 

Ml'. SAGOR: The application of the Government 

may be, and maybe Mr. Dershowitz may consider that, the 
witness nay remain here subject to further cross-examination 


and -- 


THE COURT: Yes. I win direct the witness to 


remain here. 


1R. SAGOR: Then he may want to keep him to do 

it all at once. The witness has to no away, as I under- 

11 , .or -.one reason and my documents will be here by 


12 o'clock. He may well want to call him at once. 

MR. DERSHOWITZ: Your Honor, we only have a 

iew more witnesses to go. I suspect we may be finished 

with our presentation before lunch and if we — 

THE COUPT: How many witnesses do you have? 

MR * SAG0R: It depends, your Honor, if Mr. 
Dershowitz calls the Haron as a witness, that is. I don't 
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think any witnesses if he doesn't call the Baron, barring 


unforeseen circumstances. 

THE COURT: It is your case, Mr. Dershowitz. 

I will require Mr. Kaufman to be here until such time the 
documents get here Call whomever you like. I just 

want the record to indicate the reason for my statement as 
to the materiality of this. The question is not really, 

not really whether or not the lie detector tests were done 
properly. The question is really, if there is one, and 

I shall deal with this in any opinion I write or may read 
into the record later, the question really has to do, even 
assuming your view of the facts, with whether the Govern¬ 
ment undertook an investigation, completed an investigation 
and acted on the investigation. That's all. I really 

don't see it terribly important if some polvgraph reader 
read the thing wrong as bearing upon whether the Government 
discharged whatever obligation it may have had. That was 
the reason for the remark I have made, but you may call the 
next witness. 

MR. DERSHOWITZ: I will call Mr. Kaufman, 
please. One preliminary application, your Honor. 

We have been anxiously trying to interview a 
witness named Agiuluz and we — 

THE COURT: Who is Mr. Agiuluz? 
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MP. HFRSHOWITZ: He is the man who apparently 


told the Government about the information which led to the 


Leuci recantations. The Government has told us Mr. 


Aqiuluz is willing to be interviewed. Charging no bad 


faith at all, on several occasions we have been at an 


appointed plac~ to meet Mr. Agiuluz and he has not shown 


uo and — 


MR. JAFFE: Your Honor, Mr. Agiuluz was in 


Mr. Giuliani's office yesterday at 1 o'clock and Mr. 


Dershowitz was not there. Thereafter, the marshals took 


him. to a hospital. At Mr. Dershowitz' reauest last 


night, Mr. Giuliani called the marshals to ask them to have 


him here at 8.15 this morning. They did not produce him 


They are not at our direction, the marshals, and -- 


THF. COURT: They are not even under my direction 
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JAFFT: Mr.Agiuluz was in Mr. Giuliani•< 

Cffic, at 1 o'clock yesterday. Mr. Dershowitz was not 


there. 


.nn COURT: I take it the marshal was asked 

to bring him down to court this morning, to the u. s. 
attorney's office, that is? 


1n * JAFFn: To Mr. Giuliani's office at 


0 : 19 . 


Tim COURT: T can't say it's altogether unusual 

that a person in custody has not been delivered here on 


t’ne. in anv event, make him available. 

nnnnnoiJTTZ: It is extremely unfortunate 

the u. g. Attorney's Office _ 

•im COURT: Let's proceed. Call the next 

witness. 

r ' n * nnRfHWITZ: nr. Kaufman. 


wi tness. 


:-n. .TArrr: .Tudqc, uhi]o ho is coninq in I 

W ° Uld U ’'° t0 tUrn owr to ^^nsc counsel the redacted 
copy of what we have narked now Inhibit 0 for identification. 

I I T M _ 


v T C T o R 


K A U F M A M 

4 * 9 


called ns a wit- 


ness by the defendant, being first dulvsworn, testi- 


find as follows, 


TIM’ COURT: There is a document of fil es which 

T h0VC ” 0t Ha '’ th ° T™-‘-"ity to read and 1 will read that 
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I'fTu fnian 


"m:, i vm qo ,-own a-. tloon an ,. r _ 
” ' !0n ° and "• ,ko tl,cn within a half », 


hour. 


•'n. wmiinwiT*. T t hMr that _ 

™ r Cnt,PT = with rennoct to tho 

' n ' T nar!f ' ^ «t nuch tirw. an wo atop „P 

‘ " * ' : • 

! >t fiTT T:::.n»iriATTnri 

r 'f’. nnrrwrnt’TTJ!: 

- 00,1 ,'orninq, ,‘r. Kaufman. r.,„ „ ou t „ u 

" S W:mt '' OUr CrW!nntlnls «» «» —t o„ tho p„ lv . 


T/inh? 


■ »*n a charter eonhor of tho Anerican 

ol ' qr,1oh Ar.socintion. y n f ornor . 

n Torr,r?r nrcsirlont of the 

' I learned the 

' " ° f t ’"' r,0lV " r ' V ' h instrument in tho v„ rI . cit „ 

o7ic<> Department,whore T i ,• 

35 a llQ utenant in charno of 

hav ■ ■ !uct noI 

' ' ■ oinationg in th, 1 • , ... .. 

’ 1 1 " i nf ’r>r;, i n r "i' - hr" i r, 

' in .1 .cr , !o fon.no counml , 

J ‘ 1 - ■ -i t pror.ecutors . 

’ fl n chaiman of tho Awardn Core, tt ten of tho 
norio,,, holvqraph Annotation, and I have ntton.W, CV o r .. 

' r ”"’ r ' WUh t '“' «=“«Ption of two, within tv lant If 
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hpa3 Kaufman-direct 

years. These soninars are usually under tho auspices of 
none collcqo or universitv, and are trulv working seminars 
in t!m practice of lie detection. 

HP. DER5IIOWITZ: Uithout objection from the 

government nay I simplv submit a more extensive list of 
Mr. Kaufman's qualifications? 

THE COURT: Yes. 

O Did there cone a tine when you were shown 

charts of a polvgraph examinetionconducted on one Richard 
Lawrence by True Occuritv? 

A There was. 

o Can you toll us whether vou examined those 

charts? 

A Yes, I did. 

O Tore you also shown the nuestions that wore 

ached of Hr. Lawrence on the lie detector test? 

A Yes, sir. 

o On the basis of your expertise in nolyaraph 

examinations did vou reach a conclusion as to whether or 
riot Mr. Lawrence showed sufficient stress so that it could 
be concluded that he was engaged in deception? 

MR. SAGORj Objection. Absolutely no 
foundation. There is no foundation, one. The oues- 
tions are not pronerl'' nut to not exnert testimony. 
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j roct 


That i s for starters. 


fVcondlv, vour Honor understands wo have n more 
fundamental objection to thin material. 


oh joction? 


-fiTf COURT: What in the more fundamental 


• r ' ' : Tho validity o r tho lio detector 


to^t on thin examination. We didn't offer the Mahoney 
examination r or the truth of that and wo -- 

COURT: T have indicated my views 

a out. that already. T am aoincj to norr.it him to make 
r r s I said, I don't regard this of qreat 

rinnificance. However, T want tho record to he com nloto 
"’nd T want Professor Rorshowitz to .nut it in the record 
kno-.’inn "hat nv views arc about it for the reasons I 
havr stated. 

low let me ask you sorethinn nrolirinari1v. 
s i' it nossible for von to come to an oninion in a 
' ■ ^- r ’ r n tliis . ind wi thout havine boon nresent at the 
t:ro t_’ ; cuostions were asked? 

• r ’-' f.n ; T believe in this case, ves, 

' '•cause if the examiner relied solely on the charts, the 

ficient to indicat reption. 

T!!U court: Ccnerallv sneakinq, would you 

• a - * ; at just from loo’ inn at a series of cuentions in the 
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Kaufman-direct 
chart you could form an opinion as to whether or not 
the polygraph readinns taken were proper? 

THE WITNESS: I think generally, yes. 

TFIE COURT: Oonorallv speaking, preceding 

an examination of this kind it is the technique, is it not, 
that the subject ho in effect briefed bv the polynraph 
operator, the nuestions noing to bo asked are nenorally 
put, lie responds to them? 

THE WITNESS: That's correct. 

THE COURT: And after that has boon done 

the man is hooked up to the machine — that's about the 
best way T can think of putting it — is that correct? 

'H’E WITNESS: That's correct. 

THE COURT: And the nuestions are then put 

to him and the needles make the rocordinns that the'' are 
noing to make? 

THE WITNESS: Yes, sir. 

THE COURT: Does it affect your opinion at 

all, the proceedings previous to the actual taking of 
the polygraph examination affect your opinion? 

THE WITNESS: Your Honor, T don't think in 

this tvpc of examination it would affect my opinion. 

[f it v.ere a chart that was irregular or possibly deceptive 
” n ” might stimulate an individual by shoutinn at him or 
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I'om fnan-d i r<>e I 


r '"' rinn I,in to react, but these charts are the opposite: 


t.iov are rather flat. 


T!*n COURT: T will pernit the G v amin; , tion 


to nn forward. 
hV pr. r>n pry iot 71 . 


"uttine the ouestion a little hit differently: 
if the Charts were to show extrono variations, nipht it not 
I'O true that you would have to have further Information 
bo core you could confirn the fact that the subject was 


lyino? 

■*' ■’ n - It v:ould be noro difficult. 

’hit if the charts were relatively flat, you 

r ” 1 ' n ' ‘ or no fur *tner infornation to indicate 

that the records didn't show evidence that ho was in fact 
1vinn? 

"hat's correct. 

Y ° U havo an opport mity to - , , i nf! , in sor t 

detail, Mieso charts? 

T did. 

n the basis of vour expertise in this area, 

' 0,1 vou t, ' u ur ‘ wf ‘«t conclusions could >, 0 drawn, 
ron?;ona ' lv ,lrav "». ‘in expert fron tlie.se charts? 


Tim coups’; 


T 'h' f don't you nut the charts 


before bin. 
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MR. 

to examine them 
them aqain -- 


Kaufman-direct 

DER51II0WITZ : lie has had an opportunity 

in detail. If you would like to look at 



5 

MR. RACtOR: May wo have them marked? 


6 

MR. DEREIIOWTTZ: Ue would like to admit them 


7 I 

in evidence. 


H 

TIIF COURT: They are now offered. 


9 

MR. 51ACOR: I object to their heinn received 


10 

for the truth. 

» 

11 j 

THE COURT: Received. 


12 

(Defendant's Exhibit E v;as received in evi¬ 


13 

dence .) 


14 

R,Y MR. DEREIinwiTZ : 


15 

0 Refreshinq your recollection by the charts or 


16 

whatever material there is in this document, can vou toll 


17 

us what conclusions an expert could reasonably draw from 


16 

these charts? 


19 

A I have examined these charts extensively. 


20 

"av T put it in this manner. T do not believe vou can 


21 

draw a conclusion of deception on the basis of these 


22 

charts. 


23 

MR. DERSIIOUTTZ: No further nuostions, 


24 

I 

vour honor. 


25 
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Kaufnan-cross 


rporr, IM'.AMT’JATTOfJ 

BY MM. rAHOR: 

’r. "aufnan, vour business adr’rosier, j 
loritm! where? 


11 Bntterv Place. 


t 



ft 

Are vou in private practice or do you have a 

M ' 

1 uc i none? 


{) 


T, r in private practice. 

111 



11 

n 

oor, "our business have a nano or in it junt - 


" rll » ifc,n thf? ''or'.: I.ie Detection Division 

12 

•■’d' ."enter Recuritv Hroun. 

i:< 


' 1 ' 1 ' ou f ake anv effort to contact Mr. 

M 


discunr, with him what, in addition to the 

15 

" r nni'v to 

1 ' i rtn, ho 

re] iod on in connection v;ith hin ronort? 

Ifi 

r 

Mo, nir. 

17 

n 

"ere vou told in anv wav that ’’r. fahonev wan 

1H 

unable to r 

eeal: to you so you could find out what hin 

19 

p rocerlu run 

v.’ere ? 

2D 

A 

Mo, nir. 

21 

o 

n it fair to sav that in addition to chart.n. 

22 

a po]veranh 

operator makes a determination from the 

z\ 

ohvnirai appearance and demeanor of the subject? 

21 

* 

1 thini that's mart of the examination, von. 

‘> r \ 



1 

r- i >- 

-'i : . 
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° T7oulfl ifc bo fnir to sav that it would ho an in 
nortant conclusion on his part to soo the particular 
subject, is that correct? 

A o n the basis of what I said before, I don't 
believe it's that inportant. But may I add this: I 

v/as only ashed to road the charts and give mv opinion of 
the charts. 

Tsn t it fair to say that one cannot qive a 
full opinion as to the validitv of charts without seeina 
the subject involved? 

To, I don't believe so. Mot in this case. 

Is it vour case as an expert that where 
charts are relatively flat that from the charts alone you 
can't conclude a reasonable polygraph conclusion? 

A T think that's basically — no, no. You 
can't conclude that they are deceptive. You 
minht sav they are not conclusive, but on the basis of 
thor,o charts, and that's all I was anted to loot at, you 
cannot conclude that they are deceptive charts. 

Isn't it fair to say though that an examiner 
'"’ho hac! ' in Edition to the charts, the subject before him 
for examination niaht well be able to conclude, based 
upon his Physical examination of the subject in addition 
to the charts, a reasonable conclusion of deception? 
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6 
7 


10 

1! 

12 

i.i 

II 


r,n ’ 1 that fnir t0 5a -' ? *«■ or no. Mr. Knufnan. 

m - could tho witness bo 

allowed to — 

"" n r ™”’ vou road tho question. 

(Ouention road.) 

! '- roupm : You can annuor that option 

or no, and if Mr . Dorshowitz want., to extend it ho 
v '-n or no. 

D ™'r.VZTU VO, or no jf he ean , lnswor 


na>' clo no, 


von or no. 


If) 

n 

r 

16 

subject it 

i s 

17 

ho fore bin 

ho 

1« 

the- baron \ 

•an 

19 

A 

T 

2<i 




Von 

r , I f 7 ’ fVMTpm . .. . 

1 • 40 aan annworrH’ von. 
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n You just said, Mr. Kaufman, if T understand 

you correctly, that notwithstanding the fact that charts 
nav he flat, it is possible to have, when v/e have the 
subject before vou, a reasonable conclusion based upon all 
factors that a man is being deceptive? 

A You didn't allow me to answer the guestion. 

Tim COURT: Make whatever answer you want. 

A May I do this. This conclusion would be 

a detective's conclusion from observing an individual. 

It would not be a oolvgrapher's conclusion. The poly- 
graoher's conclusion must be based primarily on the 


charts and the charts do not indicate deception. 

TIT!’ COURT: Uhen you sav primarily, what 

other natters are considered? 

TIT. UITT1ERS: Possiblv the individual's 

phvsical reactions, but to a very sna. 1 1 decree. 

o Are vou saving, -Mr. Kaufman, that given those 

charts, no polvgrapher, whatever the circumstances of 
having hawrence before them, could conclude that he was 
being deceptive? T don't thin): vou are saving that. 


are vou? 


I couldn't sav that because Mr. Mahoney said 


the opposite. 


Tf I understand vou corroctlv, vou are saving 
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'• I nuin.in-cro:;:; 

vo„ cannot ton - clearly you are not savin, that ,.a„ronco 
tn] : t -’ r ' trut -i lookine at those charts alone? 

*!o, no. 

Pn' tee way, who asked ''nu to conduct vour 
■ inition based on the charts alone? 

an sorry. I fornet the onntlonan’s nane, 

’if this eentlorsan over here. 

COUPT: Indicating ”r. "osner. 


"hen did hr. Posner ask -on to Ion]- at these 


charts? 


It was a few days aeo. 

' " ln v ou toll us tlie enact date? 

Thursday, June 27th. 

Thursday, June 27th? 

'’hat is correct. 

" Kl Vou been contacted nrior to "hursdav, 

:’7th, ir. connection with the nossibili tv t!iat vou 
'■'“ yr - f r ’ fiakr i polvqranh oxanination? 

don't believe so. Mv recollection is that 
it a Thursday, June 27th. 


con tac 1 


■ n - ■ ‘ r "> ' r » I'aufnan, that vou wo re first 


T have no recollection of the tine. 
Tn the norninn or the afternoon. 
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A T have no idea of that. 

And what happened, who called you on the tele¬ 
phone in connection with the examination? 

A I believe it was Mr. P.osner. 

n What did he sav to you? 


charts 


correct? 


Tie ashed me to come dovm and evaluate some 


And you went down to his office, ir, that 


91 


A That's correct. 

0 401 Broadway? 

A That's correct. 

And vou wore shown the exhibit that you have 
before you. Defendant's Exhibit E in evidence? 

A Yes, sir. 

Did Mr. Posner indicate to vou that Mr. Mahoney 
was available for vou to call in any way? 

MB. DERSHOT7TTZ: Objection, your Honor. 

Mo foundation has been laid for that. Indeed, the 
uovernnent hnows Mr. Mahonev is sick in bed. 

"'I'M OOURT: Overruled. 


al i lity. 


He did not tell me about Mr. Mahoney’s avail- 


Mhen you had been ashed to do examinations of 
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ot>o r People's polygraph examination — 
a."! ed, by the v/ay? 


have you ever boon 


Yon . 


T ™'t it fair to sav that under ouch cir- 

r "' atmm * «°“ w «*»U r apeak to the prior examiner 
to cot other additional records, such as any recordings 

that n.v, have been rade i„ connection with the examination? 
I fremicntlv do, l, u t not alvavn. 

" ° m ” ou to11 o» »-hy you did not in this caso, 
Ohio', would have boon the practice of the American Polv- 
'"-aoh Association, the recommended practice? 

RreiKTO, Objection, your honor. 

‘oundntion ban been laid for that. 

T,Tr ™URT: Sustained. 

Isn't that true? 

T ' l0n,t believe r '°* I don't ’ now that to 
1)0 * he practice . 

Are you saving it is not a recommended procedure! 
o the American Polygraph Association to not material from | 

n ' ri ° r ° : - aninnr V ’ hcn - /ou ar<? «sked to give an examination I 
his prior finding? 

1 don't recall it to be a procedure of the 
American Polveraph Association. He frequently do it 

ln " ™' nrtin ^ I don't think it is a must. 
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i.R. DERSHOWITA: Mav the record reflect 

we asked this government to turn over all the relevant 
documents and wo turned over to this witness all the 
relevant documents that the government turned over to us 
Miis line of examination is absolutely improper in light 
of that turnover. 


'JTE COURT: Overruled. 

”r. Kaufman, do you recoanise Mr. Richard At-hur 
as a recognized polygraph expert? 

A I do. 

Mere you told that Mr. Arthur previously 
examined Mr. Richard Lawrence and found him to he decep¬ 
tive in connection with a lie detector test? 

A. ’To, sir. 

° Po^ou recognize a Louis A. Palau, a polygraph 

examiner, formerly president — 


MR. DITRnilOMT'PZ: I object. These people 

were not consulted in reference to this case. 

THE COURT: Overruled. 

— who is with the Mow York City Police De¬ 
partment? 

A T know Mr. Palau. 

o Do you roconnize him as a recoenized polygraph 
export? 
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7 T rccoanizc Mr. Palau ns an export. riot of 

♦ho intensity that Mr. Arthur might he. 

Hero vou advised that Mr. Palau has given Pr. 
* nvrrncn a polygraph test which Mr. Lawrence has not 
' inrjsed? 


’• hLP.HiO'JTTZ : Objection. 


' rr >UPT; Overruled. 

• ' M ": May this he 

7 'xh i hi t 12 for identification. 


marked ^ovornnont 1 r» 


(Government' s Inhibit 12 was marl ed for ide n - 


tificntion.) 


Wlwnniim. your Honor, r.r- tin, >., st 
etj, -fon nIonso he read bach. 

"I’M COURT: Yes. 

(Ones ti on rear!.) 

••T> npnqMfM T-rrpn . , . 

•• “• Tr > the government repre- 

r,nrxtitu 1 that ^ has a good-faith basis for establishing 
'1 i i Las Given ”r. Lawrence a nolvgraph test 


'• hr* ' as not massed? 


'■ ' rr '" : Indeed, your I'onnr, Mr. Lawrence 

called to the witness stand and r will ask Mr. 
Lawrence snecificrlly about such a test which will he very 
* ‘° vnnt: ip t>is case, and I do have such an examination. 
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TUT COURT: Of course, the limitation upon 

what — on the last few questions, although I take it there 
is nothing in the record to indicate that even though 
M r. Lawrence may have been lying at the time of the 
administration of those tests, there is no indication they 
had to do with the subject matter of this particular 
1 aw*, u i t. 

UR. C/'COP: That's correct. 

’V’. ni’P.Sno’JTT'/, : The government cannot so 


represent 


7HK COURT: Well, T am nuite aware of that. 


PY M p. '"'OOP: 

Uov, Mr. Kaufman, when vou saw Or. Posner, 
did you ash Mr. Posner in any way whether you could see 
the Ilaron? 

A T Leg — 

Hid vou as); Mr. Posner in an” wav if you 


o 


could see the Raron, Hr. Lawrence, the subject of this lie 
detector examination? 

A Mo. 

bid vou just meet fir. Lawrence this morning, 

by the wn”? 

A Mr. Lawrence? 


o 


Yes. 
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TI'M COURT: Have you over not "r. Lawrence? 


THE WITTirnr.: Ho, sir. 


War. thoro another individual in the witness 


roon that you iust sav/? 

Thoro wore two individuals in tho witness 
roon. T don't know thoir nanos. Wo didn't speak. 

o War, thoro a black individual woarinn a white 

iat or r ' luo suit in tho -- 

Co, sir. 

n War, there a black individual in tho hock roon? 

Wo, sir. 

o Eero von asked in nnv wav whether vou v;ould 
n i vo *’r. Lawrence presently a polyqranh tost? 

r Wo, sir. 

Did vou ask in nnv wav? 

'.'o, sir. 

Would vou have boon available to conduct a 
nolvomph test of Mr. Lawrence if you wore asked? 

Eure I would. 

n Would it have boon possible,!f vou had boon 

able t.o conduct a nolvaraph tost of "r. Lawrence, to ask 
”r. Lawrence questions about the sane area as reflected 
in t' ■ nolvqranh oxarination of Mr. "ahonov? 

A Tt would have been. 
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And oven if you did not conduct a polygraph 
examination of Mr. Lawrence, isn't it fair to sav it would 
have boon helpful to conclude as to the validity of 
the charts to interview Mr. Lawrence and see what kind 
of individual ho was and how he responded, ot cetera? 

A It miqht have been helpful but I don't believe 

that helpful. 

Lut it would have been helpful to roach a no v "o 
positive conclusion? 

A It miqht have boon helpful. 

Mb. HAOOR: Excuse no one moment. 

Your Honor, will defense counsel stipulate 
for the record that — nav T consult with ”r. Dershowitz 
for a second? 

TIT COURT: Of course. 

To r,ur ' l,n vour testimony, you are tostifvino, 
arr' vou not, to the fact that based upon those charts 
and those charts alone you are of the opinion that the 
individual involved in the m.akinq of those charts was 
not Winn, is that richt? 

Tlir "ITUERE: Basically, yes. 

THU COURT: What is the limitation? 

THH WITMinn: Well, T prefer to take it the 

other wav, your Honor. 


soiirnroN ois •irt court Bt pcurfds u •, * mirth him 
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J'aufnan-cross 

!.H COUP/l : You talto i t vour wav. 


Tnn WITTJrflS: All riqht. That those 

charts do not indicate deception. 

OtJPT: Yes, hut that's all. You have 

road the charts and in your opinion the charts do not 
indicate deception? 

HM in t.TT rp* T n Q c* • 

* * • J Pnat'n corrnct. That , s 

hasicallv it. 


COURT: 


Fine, 


r, ’ con. 


' -r:'t It ecrually fair to sav, "r. Kaufman, that 
• > '-ou interviewed ”r. Lawrence, had you snolten to - r . 

■ '••’'onev, had -ou had other information, you n- well 
;1V ° conclur], ' d with the addition of these factors that a 
' r nolvrrraph result dotornination could have Icon reachcjd 

,:i ’ lifj c,in ‘' r,r ‘h'cept ion, if vou had that additional i n - 
se> 3 *r 1 1' or? 

“’o v/av. 

To wav? 
jo v 7 nv 

ho rroardienn of the Tact that vour interview 
;ith the ".iron, of -our s pea hi no to ** r . '*ahonev, 

° r n11 V r ' rn "actors which you sav would have been rele¬ 
vant and rioht h.avo 1 -eon done under other circumstances 
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Kaufman-cross 

it ir, vour conclusion that reqardless of these possibilities 
there is no way that you could reach a conclusion of 
deception? 

A That's correct. 

n f,o in your opinion, these charts are totally 

meaningless, is that correct? 

A T didn't say that. I said those charts do 

not indicate deception. 

n Isn't it fair to say that they may well in¬ 

dicate deception to other polygraph experts? 

A I doubt it. 

0 You are saying there is no polygraph expert 

who could possibly look at these charts and conclude 
deception from that? 

A Ho, I wouldn't say that either. 

O f,o isn't it fair to say there may well bo others, 

aside from Mr. Mahoney, who can conclude from the charts 
and other factors that there was deception here? 

A If there are others they would be a great 

minority. 

n Mr. Kaufman, when did you leave the Hew York 

City Police Department? 

A 1964. 

Q And did you ever conduct polygraph examinations 
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Kaufman-cross 

of police officers? 

A I have. 

Q V/hile you were in the Police Department? 

A Yes. 

Have you read about Detective Louci in the 

newspapers? 

A Very little. 

MR. DERSHOl/ITZ: Objection, your Honor. 

. !H, COURT: T don't know where it is going. 

Overruled for the moment. 

"Very little," he said. 

0 Do you know Detective Leuci? 

A I.’o, sir. 

Have you heard about him from other sources 
iside from the newspapers? 

MR. DERSHOV7ITZ: Objection. 

THE COURT: Overruled. 

A I have. 

• •.iat. is your general foe for a polygraph exani 
nation of an individual? 

A $150. 

And what is your fee for coming into court 
today in connection with your study and testifying? 

A I plan to send a bill for $100 for this 
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lzal3 Kaufman-cross 

testimony. 

o Even after my cross examination? 

THE COURT: Why, do you thin): that makes it 

more valuable? 

MR. DERSHOWITZ: Objection. 

THE COURT: Sustained. 

o So it's cheaper to come to court than examine 

the individual, is that correct? 

MR. DERSHOWITZ: Objection, your Honor. 

THE COURT: Sustained. 

MR. SAOOR: Your Honor, we ask this witness 

remain here pending further receipt if other documents 
from the government. 

THE COURT: What time do you expect them? 

He can be at his office and reappear when we want him. 

MR. SAOOR: Yes, your Honor. Can he be 

on a half-hour telephone notice? 

THE COURT: Yes, would you hold yourself 

available, please, at your office on 30 minutes'notice? 

MR. SAOOR: What's your telephone number? 

THE WITNESS: HA5-8555. 

MR. DERSHOWITZ: I have a couple more 

questions. 

THE WITNESS: Will you ask them to beep me. 
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Kaufman-cross-redirect 

v;ill ho out of the office and I have the beeper. 

THE COUPT: You do understand you will 

minutes' notice — 


got 


THE WITNESS: I will he here. 

p. n n t p n c t r:: aj * i: i a t i o ? j 
HV HP. DKPSHOWITZ: 


You were ashed whether it would have been 
re]evant in your conclusions to have learned that the 
! aron -- and T an just quoting from the question — failed 
another lie detector test. Would it have been rele¬ 

vant to your determination to know that he was asked no 
questions on that other lie detector test in any way re¬ 
lating to betective Leuci or to the allegations he made in 
the lie detector test, the charts of which you studied? 

It wouldn't have mattered one way or the other 
because I was merely asked to chock the charts and I 
examine*, t ie charts and I cane to the conclusion on the 
basis of these charts. 

Would it have nattered in any way, in your 

opinion, to have been told that another lie detector test, 

the polygraph examiner concluded that he answered each 

‘‘ nd '' Vory ono of the questions truthfully, with one excep- 
t i on ? 


It wouldn't have nattered for the reasons 


SO'JTMF AN Dl$ I ICT COURT «F PORTERS US COURTHOUSE 


’ «• 









s 



A 804 514 


1 

lzal5 Kaufman-redirect 


2 

stated before. 


3 

0 How, can a polygraph examiner, as a polygraph 


4 

examiner, ever conclude reasonably that a person is 


5 

lying on the basis of relatively flat charts? 


6 

A It's possible because people react differently 


_ 

7 

but you have to have controls and there were no controls 


H 

in this polygraph examination, at least no controls that 


9 

T could see, so you couldn't compare them with known lies, 


in 

and that makes it much more difficult to try to determine 


li 

► 

deception. If there were known lies in there that 


12 

you could compare them with, then you might, in a rela¬ 


13 

tively flat polygraph examination, conclude deception. 


11 

Hut the v/ay it stands, you can't. 

1 

15 

0 So your testimony is that the way the charts 


16 

stand, and we must assume you have been given all the 

♦ 

17 

charts — 


18 

HP. SAHOR: I object to that, your Honor. 


' 19 

The government makes no such representation that v/e have 


20 

any known charts. I turned over to him what I got 

j 

21 

from Mr. Sherman. I don't know truly whether I 

1 

22 

have any control questions, whether any tapes or any 



other relative indicia of lie detector examination exist 

1 

24 

because Mr. Mahoney is not here. I have instructed 



Mr. Sherman to tell Mr. Mahoney to come hero. If he is 
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on a sickbed and cannot come, I cannot control it. i 
naN ' n ° SUCh ^presentation that there is any completeness 
and thoroughness and that there are not indeed other 
charts. All I can say is I turned over to him everything 
T had that Mr. Sherman gave me. 

THE COURT: T understand. 

Mp * nRp SHOWT7Z: y our Honor, that was an 

extraordinary admission by the government. it is my 

recollection it was your order they turn over to us all thw 
charts that Ur. Mahoney has. We have just been told 
nM we have are the charts turned over by Mr. Sherman. 

W ° W ° Uld li,: ° to renew our request to have all the charts 
turned over by Mr. Sherman. 

The oovernment can't have it both ways. Turn- 
3ng over the charts and telling us _ 


'll'!, COURT: Does Mr. Sherman havo other 


charts? 


MP * SAOOR: Uo, your Honor. We got these 

charts recontlv from Mr. Dershowitz. How, I got _ can 

only get what Mr. Sherman gave me. We are not directed 
t.o subpoena Mr. Mahoney. 

MU. COURT: I am directing you to give what 

1 in the custody of the government. 

Ml:. SAGOR: That's what I have done, your 
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Honor. 


THH COURT: That's all. 


BY MR. DERSIIOWITZ: 


On the basis of the charts and other informa- 


tior that you were qiven — 


M.R. SAOOR: I object. What other infor¬ 


mation? 


0 — the ouestions that were put to him — 

THE COURT: Co ahead. 

0 — the answers that he qave and the charts, could 

a reasonable polyqraph examiner who was an expert have 
concluded on the basis of that material posi .vely that 
Hr. Richard Lawrence was beinq deceptive or was lying? 

A I don't believe so. 

MR. DERSIIOWITZ : !Jo further questions. 

HR. SAOOR: IIo questions. 

THE COURT: You may step down, and be 

available on 30 minutes' notice. 


(Witness excused.) 

MR. DERSIIOWITZ: Your Honor, wo have two 

other pholyoraph examiners to be called. We could stipu¬ 
late that essentially the testimony would bo the same as 
wo have heard today and admit two affidavits or we could 
call them. Whatever is your pleasure. 
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MR * rAGOR: Can 1 wait with that? i 

W ° Uld Uke t0 flce tho mn Serial. i- n surprised that „ r _ 
hershowitt, in a spirit of fairness that ho allegedly 
'‘unis ho has and the government is unfair, has not 
apprised the government of any prior intent of having these 
1 -harts studied. The government has not had an oppor¬ 
tunity to go out and loot for additional experts to loot 
-it those charts. 

T clearly did not want to make this a battle. 

,! ° ! ' ar5 n0t giv ° n thG government any notice whatsoever. 

1,1,1 ,!U * dono in revers<! - your Honor, you would have 

' rd a 40-r.inuto speech from Mr. Dershowitt on how 
unfair this was. 


T just want to reflect t! 


le qovernnent's 


position, boinq taken totally by surprise by tho de¬ 


fense, ■ it tli 


trie'-. 


O government could characterise as a shoddy 


”" n C0IJP " : How long will it take you to 

recuperate from this shock? 

. nAGPP.: Ten seconds. 

nn. DIlRSHOwm, Your honor, nay the 

reflect that as long as two weeks ago T told 

that wo uantnti those charts produced in order 
to have experts examine them and testify. The record 
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will so reflect, the transcript will so reflect, and to 
call that a shoddy trick I regard that as an outrage. 

THE COURT: Now that both of your honors 

have been vindicated, let's get down to business. 

MR. DERSHOWITZ: Would the government 

prefer us to call the witness — 

THE COURT: Why don't you show him the 

affidavits you apparently have. Then they can decide. 

MR. DERSHOWITZ: In the meantime, we would 

like to call Mr. True from True Security who must 
leave again. 


lfi 
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THE COURT: Mr. Saqor, do the best you can. 
Who is the next witness? 

MR. DERSHOWITZ: Mr. True. 

THE COURT: We are going to have a recess at 

li o clock and you can look those over then. 


i’ £ 

* ' •tH ■ t 



RALPH TRUE, called as a witness by the 

defendant, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
t)Y MR. DERSHOWITZ: 

0 Good mornino, Mr. True. 

A Good morning. 

0 1 am sor ry about the personal inconvenience 

problems you had. I appreciate your coming. 

Do you recall the time when the Government asked 
our ancn cy to conduct a polyaraph examination of one 
Richard Lawrence? 

The True Securities Industries, yes. I don’t 
know the exact date, I am sorry, but it was in January of 
’73, 1 guess. 

'J And did you assign Mr. Mahoney to conduct that 


examination? 


That’s rinht. 
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True-direct 

You yourself are not a 


520 

qualified polygraph 


I am a licensed polygraph examiner in the State 
of Virginia. 


0 But uo you conduct your own polygraph examin¬ 
ations generally? 

"°t generally, no. I have done polygraph 
interviews and I can do polygraph interviews. 

0 Did there come a time in the middle of the 
polygraph examination that was beina conducted on Mr. 
Lawrence when Mr. Mahoney came out and said to you, I 
think maybe he is telling the truth? 

A Going back two years trying to brino out the 
exact details -- 

0 No, just in general. 


A Mr. Mahoney, being a lawyer, if I may say this, 
i > a vr-ry meticulous person in interviews. Using the 
polygraph, as he did in his interviews, as an aid to his 
interviews, he also used his ability as an interviewer to 

put the two tooether to come to conclusions, if you will, 
or opinions. 


At the time of this interview, I recall _ 

I don't now long he was with the subject — but I recall his 
coming into the office with charts saying something to the 
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effect, I need more time with this subject. I am not 
quite sure as to the analysis I can make. I need to take 


“re tin ’ e - 1 *°uld like to get some more information. 

Now, i was in and out of the office and I don't 
Know exactly the additional information he miqht have asked 
for as I recall the facts. 

At any rate, I said to the best of my recollec- 

’ 1Gn ' wel1 ' ha r ry, this is an important case, let’s be sure. 

• ! - n’t finish until you are sure. That was my instruction 
to him. 

Did he convey to you in words or substance at 
any point during this process that up to that point he 
thought it was possible that the Baron was -- that Mr. 
Lawrence was tel linn the truth? 

A It was a possibility. But he couldn't be sure 

because he hadn't finished interrogation. 

but at the time he came out, he said there was 
a possibility that Mr. Lawrence was tellina the truth? 

A A possibility. 

Do you know whether at that time he had run 
tests and obtained the charts? 

A Yes. 

By the time he came out and told you that? 

Yes. This is what was the problem. You see, 
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I quess it was his gut feeling plus his interrogation 
ability using the polygraph charts he had, it was his 
opinion at this time, I've got to go further. I can t 
definitely say. There seems to be a problem here. 

I don't know -- I don't know just what it is but I got to 

go on. 

Q At the time he came out and made that statement 

to you, he had already made charts, as I understand it? 

A Yes. 

Q Did he go back at that point and conduct further 

interrogations or to your knowledge did he go back and 
administer more tests and obtain more charts? 

A I believe he ran more charts. 

Q Do you know that for a fact? 

A I believe I recall that he had three or four 

charts in his hand. He had several streams of them. 

I can't say for a fact but — I don't even recall the 
number that was sent out. 

Q Would it refresh your recollection to look at 

the charts that Mr. Mahoney produced? 

A You know, if these are the charts that Mr. 

Mahoney gave, this is the best way and honestly I can answer 
I can't recognize these charts from any others. Rut if 
these are the charts that Mr. Mahoney said he ran, then they 
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are the charts.. 

THE COURT: Your answer is you don't know 
whether they are the charts or not? 

THE WITNESS: I don't know. 

0 Can you tell by lookino at those charts whether 

certain of those charts were made at one point and then a 

stop and then other of those charts were made after a 
sufficient pause to be able to have had that conversation? 

A There is a -- chart No. 1. That would mean 

that would be the early part of the interview. In fact, 
that is the first chart he ran in the interview. I don't 
know what's a continuation here, but there is chart No. 2. 
He doesn't have the time on them but just the date. 

Now, what was the question again, sir? 

0 Can you tell whether or not it was -- 

A No, because this is not the form that they ran. 

They were lone. There might have been two tests on one 

runninrr of chart paper. 

0 Did there come a time when Mr. Mahoney went 

back to the room, finished conductino other tests and came 
back and told you in words or substance the following: 

I think the Baron may be holdino something back 

on me? 

A I believe that was his opinion. 
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0 Was that the sum and total basically of his 

opinion, that he was holding something back? 

A He was holding something back. As I recall, 

he felt that deception was being practiced to some of the 
questions. 

0 Deception in terms of affirmative deception or 

that he was simply holding back and not providing -- 

A If he said deception, he meant -- 

Q What did he tell you, did he use the word 

deception with you or did he use the word holdino back? 

A "I don't think he is telling the truth. I just 

don't feel the man is leveling with me. I don't think 
he is telling the complete truth." 

0 In other words, what he said to you is he may 

not be tel liner the complete truth about everythina? 

A Yeah. 

0 But -- 

A In specific areas; no, sir. 

0 He didn't tell you he was lyina about everythina? 

A No, sir. 

Q You conducted or supervised conducting many, many 

lie detector tests, I take it? 

A Several, yes. Early. 

Q There are degrees of failure of passing of lie 
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detector tests, are there not? 

A You don't fail or pass. There are degrees 

of deception, if you wish to put it that way. In my 
opinion either a person practices deception with you or he 
is not and if he ycu can’t make a decision, there has to be 
an inconclusive test. 


0 Are you saying that in your experience when a 

lie detector test is administered, the results have to be 
basically that he is telling the truth or that he is lyincr, 
that there are no intermediate grades? 

A There could be intermediate grades. It depends 

on the type of test, the circumstances and the conditions. 

0 Just a few more brief questions. 

At the time you conducted this polygraph test, 
had you previously done any work with the Bureau of 
Narcotics and Danoerous Druqs? 

A No, sir. 


Does the firm True Securities exist at the present 


time? 


A No, sir. Not to my knowledoe, it doesn't, 

unfortunately. 

0 When did it terminate its businer ,? 

A I was terminated the 16th of March, 1973 due to 

lack of funds to further finance. 


southern DlSTI ICT COUNT REPORTERS u.S COURImouSE 

* '*1 * < • ♦ A Hi N f * N f f • »• h 


Hi h t 


' I* H 










1 

z s8 

A 016 

True-direct 526 

2 

0 

When did True Securities begin operations? 

[ i 

3 

A 

It was incorporated in the State of Delaware 

4 

in August 

of 1972. 

5 

0 

When did it begin its actual operations? 

ft 

A 

Not until approximately November. October or 

7 

November of '72. 

H 

0 

When did You conduct to your recollection your 

9 : 

first lie 

detector tests? I am not talkincr about you. 

10 

i 

I am talking about True Securities. 

n 

► 

A 

Oh, my. We could have had two or three in 

12 

November 

or December. I am not sure about that. A few 

13 

with some 

retail concerns. 

14 

0 

And your last lie detector test? 

15 

A 

The last one? 

1ft 

0 

Yes. 

17 

A 

I would n't know because Mr. Mahoney remained 

1H 

there after I left until May some time. 

' 10 

0 

So essentially True Securities remained in exist- 

20 

ence conducting lie detector tests for a total of about 

21 

four months or five months? 

22 

A 

Five months. Yes. 

23 


MR. DFRSHOWITZ: No further questions. 

24 


Thank you. 

25 


MR. SAGOR: I have a few, your Honor. 
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CROSS EXAMINATION 
BY MR. SAGOR: 

0 Mr. True, you have never spoken to me before? 

A No, sir. 

Q You have never spoken to anybody in the United 

States Attorney's office? 

A No, sir. 

0 It is fair to say you were a defense witness in 

this case, is that correct? 

MR. DERSHOWITZ: Objection. 

THE COURT: We all know who called him. 

Mr. True, Mr. Dershowitz did not bring out your 
background In Government. I believe you were employed 

by the Central Intelligence Agency? 

A That's right. 

0 For how Iona were you employed by the Central 

Intelligence Aqency? 

A Well, I started in 1950 and left in '72. 

0 I am not going to ask you what you did there. 

F?ow many polygraph examinations did you conduct 
in the course of your experience as a polygraph examiner? 

A As a polygraph examiner? 

0 no, in the Central Intelliaence Agency or other- 

wi se? 
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A 

I have, I guess, approximately two to three 


3 

thousand cases. 


1 

Q 

Two to three thousand? 


5 ■ 

A 

Yes, over the 25-year period. 


6 

0 

Did you know one Mr. Fuller? 


l 

A 

Did I know a -- 


8 

0 

Mr. Fuller, yes? 


o 

i 

A 

I know a Mr. Fred Fuller. 


,0 | 

0 

With the Bureau of Narcotics & Dangerous Drugs? 

► 

11 

,2 ! 

A 

Oh, I'm sorry. Pat Fuller. Yes, indeed. 


1 

0 

Has he known you a long time? 


1.1 

A 

I would say sine 1970, perhaps. '69 or '70. 


14 

0 

Is it fair to say that you have an excellent 


IS 

reputation 

in the security and law enforcement community? 


16 

A 

I would hope so, sir. There is no reason why 


17 

I shouldn' 

t have. 


18 

o 

Would you tell us something about Mr. Mahoney 


li) 

that Mr. Dershowitz did not ask you about. 


20 


Who is Mr. Mahoney? Can you tell us somethina 


21 

about his 

background? 


22 

A 

Mr. Mahoney was a former employee of the Agency. 


28 

He was — 

before he was in the Agency, he practiced law and 


21 

then went 

to work with John Reed & Associates, polygraph 


Z r i 

specialists in Chicago. 



i 
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0 Was this before the CIA? 

A Yes. Then he went to work in CIA. 

to us as a polygraph examiner in CIA. 

0 Mr. Mahoney, then, is an attorney at law. 

Do you know where he graduated law school? 

In Chicago. Northwestern University. I am 
not sure of that. 

0 And then he went to work for who, Reed Polygraph 
Associates? 


A Yes. 

0 How long was he with Reed Polygraph Associates? 

A I think he worked for them while he was going to 

1• So I don't know the number of years exactly. 


0 Upon graduating law school, he had an association 
with the Central Intelligence Agency? 

A I think he was still with Reed when he came to the 

Aoency. 


0 How lono was he with the CIA? 

A He might have been with the Navy some place. 

0 I think you are right. 

How long was he with the CIA? 15 years? 

A At least that. 

0 And do you know in the course of his professional 
career how many polygraph examinations he has conducted? 
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A 

I wouldn't know. 


3 

Q 

Is it fair to say 10,000? 


1 

A 

Oh -- 


5 j 


MR. DERSHOWITZ: Objection, your Honor. If he 


6 i 

doesn't know, he doesn't know. 


. 

/ 

0 

Are you talking about thousands? 


8 I 

A 

I wish I could give you an estimate. I would 


9 

be safe to 

say that he has done — the time that I was 


10 

familiar with iij i in polygraph work, 1500. But after that, 


1 ll 

n 

that was back in 1950, I believe, that he had other assign- 


12 

ments and 

so did I and I don’t know what happened after 

* 


13 | : 

that . 

' 


11 

0 

Do you think he has conducted a few after 1950? 


15 

A 

I am sure he has, yes. 


Hi 

0 

It would be fair to say that he has conducted at 


17 

least as many as you have, is that right? 


1« 

A 

I would hope so. 


■ 19 

0 

And you have conducted how many, two or three 


20 

thousand? 



21 

22 

A 

I think that's right. 


0 

Does Mr. Mahoney to your knowledge belong to any 


23 

professional associations, polygraph associations to your 


21 

knowledge 

P 


! 

25 

A 

Yes, he belongs to the American Polygraph Associ- 


c* 
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13 

n 

14 

15 
Ifi 
17 
1H 

19 

20 


(i 


11 


23 

2A |! 

» I 


ation, the same as I do. I am an affiliate. He is a 
member. Virqinia State Polygraph Association. He has 
now been selected by the Stare, as I understand it, to be 
on the Board of Examiners of new examiners before they are 
licensed. 

THE COURT: New polygraph examiners? 

THE WITNESS: Yes, sir. 

0 Is this in Virginia? 

A Yes. 

0 Do you know, by the way, whether Mr. Mahoney is 

suffering from any medical disability presently? 

A I have been told and by talking with him on the 

phone, naturally, I did, he has been under a ruptured spleen 
Tnat's all I know. 

0 Have You spoken to him on the phone? 

I did talk to him on the phone because I wanted 
to know where the charts and things were. Because I was 
asked to bring them and I didn't have anything. 

Q What -- 

A They had been turned over to the Government. 

0 Did there come a time that Mr. Mahoney concluded 
his examination of Richard Lawrence? 

A Yes. I would say that time was when he sent the 

report ‘orward. 
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0 Prior to sending his report, did you discuss 
with Mr. Mahoney the conclusions he had reached? 

A I accepted his conclusions and his opinions and 

endorsed them in the report to the Government. 

0 And prior to accepting his opinions and con¬ 

clusions, did you study with Mr. Mahoney the charts that 
he had made? 

A No, 1 did not study. I accepted his -- I 

briefly looked over them because I feel that an examiner, 
if he has any goods to produce at all as an examiner, must 
make his opinions on his own interview and not by the 
influences of anybody else or his supervisor. It is his 
responsibility to make the decision. 

0 In your professional judgment, Mr. True, is it 

fair to say that the interview of an individual, wholly 
apart from the charts, is an important factor in reaching 
a conclusion as to deception or truth telling? 

A Very important. The setting up of the inter¬ 

view, the pre-interview with the subject, the way the 
rapport is established between the examiner and the subject 
and particularly between tests, how the examiner relates 

his feelings to the subject in order to get him to talk, 

o 

to resolve stresses, if you will, at certain points. 

0 It is fair to say that by the end of the inter- 
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view, Mr. Mahoney imparted to you that he had sufficient 
time by the time he finished to make a full and careful 
and conclusive examination of the subject, is that 

correct? 

A Yes, sir. And when I endorse a report of any 

& 

examiner that worked for me at any time, I endorsed it that 
he had -- there were no artifacts of any kind in there, 
that everything was a proper, appropriate interview was 
conducted in the right circumstances. Technically the 
instrument was right and that I felt that the examiner had 
conducted the interview in a proper manner and I endorsed 
it by signing it. 

0 And this, again, was after you looked over the 
charts and after you discussed it with Mr. Mahoney? 

A Yes. 

0 I show you what has been previously marked 
Government Exhibit 4. 

MR. SAGOR: Your Honor, I misplaced 4 in evi- 
dnece. I have re-ma^ked 4 for identification and ask that 
this be -- go in again as 4 in evidence. 

I show it to Mr. Dershowitz. 

THE COURT: You represent it is a copy of the one 
that was received yesterday? 

MR. SAGOR: Yes, your Honor. 

Ci 
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23 || 

24 

25 


0 Mr. True, I show you what is Government’s 

Exhibit 4 in evidence. 

Can you identify that document? 

A Yes. This is my transmittal. 

Q Does that document reflect your signature, Mr. 

True? Of course, it is a Xerox copy. 

A Yes, sir. 

0 Ip that the final report that is annexed to 

your signature at page 2 which reflects what is in all the 
charts and all the interviews and your opinion and Mr. 
Mahoney's opinion? 

MR. DERSHOWITZ: Objection. He never stated 

he had an opinion. 

THE COURT: Read the question, please. 

I take it you are referring to the opinion 
in the letter, in the exhibit? 

MR. SAGOR: Yes, your Honor. 

THE COURT: There is an opinion expressed in 
the exhibit. 

MR. DERSHOWITZ: I mean an opinion of the 

accuracy of the charts. 

THE COURT: Let me hear the question again. 

(Question read.) 
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•> ! 
“ ! 


THE COURT: Rephrase the question. 


3 i 

0 

The bottom line of it, Mr. True, that's the 


1 

final report? 



A 

It is the opinion of the examiner based on the 


6 

subject 

's records that he is not tellinq the truth on the 


7 ’ 

( 

above listed questions. 


H |, 

0 

When you say the subject's records, is it fair 


i) 

to say 

that also includes his interview -- 


10 Ij 

A 

The details of the interview. 


11 

0 

That is your report also? 


12 

A 

That is Mr. Mahoney’s report and that's the 


13 

letter 

I signed. I recall the report but not in detail. 


14 

Q 

Do you have any reason to believe that's not a 


15 

true and accurate examination to the best of your ability 


16 

and Mr. 

Mahoney's ability? 


17 

A 

Absolutely not. 


1* i 

Q 

Do you have any reason to believe that not 


19 

sufficient time was taken in connection with the prepara- 


20 

tion of 

that report or the total examination? 


21 

A ' 

Preparation for the interview allowed one day. 


22 

1 

There should have been sufficient time in my opinion. 


23 


MR. SAGOR: No further Questions. 


24 


THE COURT: Do you have any? 


25 


MR. DFRSHOWITZ: Just one. 


1 
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THE COURT: After the morning recess. We will 
take the morning recess at this time. 

Ten-minute recess. 

(Recess.) 
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MR. SAGOR: Your Honor, I have a brief applica¬ 
tion. If I am given an opportunity to speawk to Mr. True 
for a few moments, I think I can reach some stipulation 
on the polygraph charts and perhaps not even have to call 
Mr. Kaufman back, if I may have five minutes. 

THE COURT: All right. 

MR. DERSHOWITZ: I called for this conference, 
your Honor, to give you a schedule. We are almost 

through. 

THE COUP I gather that means you are not 

cioing to call Mr. Lawrence. 

MR. DERSHOWITZ: Our present inclination is not 
to. We are very anxious and have been right from the 
beginning to see Mr. Agiuluz. 

THE COURT: Is he in the buildino? 

MR. DERSHOWITZ: I heard he was out of state. 

MR. JAFFE: No, he is not. He is in some 

hospital, I was told, by Mr. Giuliani and he will be back 
at 6 o'clock. 

MR. DERSHOWITZ: I was told by Mr. Giuliani 

he had been flown out of state. I asked him if he was 
in a hospital and he said he couldn't tell us that. 

I asked where he was and he said he couldn't tell us that. 
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Were we able to call Agiuluz, 
before lunch. 


we would probably finish 


THE COURT: Where is Agiuluz now? I am going 


to let them see him. 

MR. JAFFE: I have related to you what Mr. 
Giuliani told us. The Marshal doesn't tell us. 

Under the special program — 

THE COURT: He is in protective custody? 

MR. JAFFE: Yes, your Honor. 

MR. DERSHOWITZ: It would be a great convenience 
to all of us, I'm sure, if we could end this hearing today, 
subject to us being given an opportunity to speak to 
Agiuluz. If we then meet him, we c*>uld perhaps open the 
record — 

THE COURT: Only with him. In other words, I 

want to close the hearino, except for Agiuluz or anything 
you may have leared from Agiuluz. 

MR. DERSHOWITZ: We have to add to that all 

the information we got this morning which we haven't had a 
chance to read. 


THE COURT: Yes, of course. I haven't read 

* 

the file yet. I may have to bring you back at 2 o'clock 
and keep you until I have read that file and decide what 
will be made available. There is one more exhibit I 
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haven’t had a chance to go through. There is ono fold „ 
I notce. which looked like a Police Department folder. 

KR. SAGOR: so-called Taylor memoranda. 


They are not his memoranda 


They are material from the 


DEA file uhlch relate, as I understand, to papers in an 
investigation that DEA conducted with the Police Department. 

the COURT: I have to read that, and I would 

like to do that before Professor Dershowitr ba ck to 

Massachusetts. 

MR. JAFFE: There is al so a file — 


21 ; 


MR. SAGOR: Yes, there is — 

T"E COURT: Let me make this perfectly clear. 

I only have one folder left up there. 

MR. SAGOR: There are two folders you did have. 

One was post-trial allegations, unsubstantiated - 

THE COURT: Isn’t that the one I ruled on? 

MR. JAFFE: No, your Honor, that was the total 

debriefing of Leuci which included — 

THE COURT: i only see one more folder up there, 

gentlemen, but I will take a look. 

MR. SAGOR: There are post-trial allegations 
unsubstantiated. Court Exhibit 5 . 

the COURT: I am not turning over unsubstantiated 

allegations. I havc ruled „„ t „ 
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MR. SAGOR: And the so-called Taylor folder is 
what your Honor is probably talking about. I believe that's 
Court Exhibit 3. 

THE COURT: I have to go through that and it is 
rather substantial and I will have to ask you to come back, 
and we will sit around and I will read it. 

MR. SAGOR: May I make a suggestion. 

Is it possible a conference call can be set up 
with Mr. Dershowitz perhaps speaking to Agiuluz? 

I 

THE COURT: Why don't you do that during the 

' 

luncheon recess? 

MR. SAGOR: The Government wants him to -- 
MR. DERSHOWITZ: We might be able to stipulate 

that. The other matter, we have to have an opportunity in 
some way to find out what Mr. Mahoney has to say. He is 
sick. We would like to try to call him. 

THE COURT: You have to do that on your own. 

You can do that in the interim. I told you that next week 

s 

I am taking as a week of vacation. I will not be here and 
I would take it I don't know whether you plan on submittincj 
memoranda, you made reference to it, and I would hope you 
could have that by a week from Monday. 

MR. DERSHOWITZ: Yes. 

MR. SAGOR: We will follow very soon after. 
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MR. DERFFOWITZ: May I ask a week from Tuesday? 


•1 

THE COURT: Yes. 


r 

.) 

MR. DFRSHOWIT7 ; What we would like to do then 


(i 

is, if Mr. Mal.o.iey is available, talk to him and -- 

! , 

7 

THE COURT: If he has a ruptured spleen, ho is 

• 

M 

in trouble. 


!) 

MR. DEPSHOWITZ: Maybe a deposition or interview 


10 

or stipulation or something. 


!1 

THE COURT: It depends on how sick he is. 


12 

MR. DFRSHOWITZ: That's what we have to find out. 


1; * s 

THE COURT: I am given to understand a ruptured 


11 

spleen is a serious thino. 


15 j 

MR. DFRSHOWITZ: We do know from an investioator ■ 

— 

10 

I am not making a representation — he was Sitting in his 

• 

17 

back yard recuperatino. 


is 1 

THE COURT: I think you can find all that out £ 

19 | 

m, 

next week. & 

Kj 

•20 

MR. DFRSHOWITZ: I am just askina for an oppor* 


2. 

tunity to find that out. With that in mind -- 

I 

22 j 

MR. SAGOR: They have recorded conversations back 

I 

z\ ' 1 

in February 1974. why don't they interview him? 


iT* 

THE COURT: What’s the difference?- I am goina 


25 

to be gone next week. He wants to talk to Mr. Mahoney. 

1 


SOUTHERN DIS PICT COURT REPORTERS U S COURTHOUSE 

1 


r ' *f»* N» * Y "if* p Hr * *.« 





hps 


A 832 


541 


2 

If Mr. Mahoney will see him, that's that. 

3 

MR. DERSHOWITZ: I think the other things we 


can do out there or here. We did want a representation 

5 

from the Government as to whether they had an opportunity 

f > : 

to check the wiretaps we asked about. 

7 

MR. SAGOR: I put on the record what I know. 

8 

THE COURT: Do you have any other witnesses other 

9 

than True to call? 

10 

MR. DERSHOWITZ: We have Mr. Sagor, that's all. 

„ ! 

A 

MISS BAKER: Mr. Taylor is unwillina to talk to 

12 

me in an interview situation, so — 

13 

THF COURT: It doesn't matter because I am 

14 

cominn back at 2 o'clock. I have a luncheon with Judge 

15 

Knapp, not to discuss this case but we do have lunch 

lf> 

together, and I shall be back at 2 o'clock and I will read 

17 

the file at 2 o’clock and you can call whatever other 

18 

witnesses you want at that time if they exist and I will 

19 

make available whatever there is in that file that I should 

20 

, 

think should be made available. 

21 

MR. DERSHOWITZ: We can call Mr. Sagor this 

22 

morning then' 

23 

THE COURT: Yes. 

21 

MR. SAGOR: They may have things planned for the 

25 

Baron. 

| V 
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THF COURT: If he has told you what he has told 
you, it's abundantly clear he is not callina the Baron 
and the possibility always exists, re F - resenti r.a a lawyer, 
that he might call Mr. Baron after discussing it with his 
client. The chances are remote of him callina the Baron 
and you are extending the record needlessly. 

Let's move on. 

MR. DERSHOWITZ: I think we arc ready to talk 

f" 

to Mr. Laqor. 

THE COURT: Did you want to talk to Mr. True 
for a few minutes? 


MR. SAGOR: Yes, your Honor 
then stipulate to his affidavit. 


We can perhaps 


MR. DERSHOWITZ: There is no objection to that. 


Just one more thina, 


We will not seek to introduce anythino the Laron 
nays for its current truth. That is, what we are not 
qoine to say is we are going to prove Leuci has committed 
crimes, through Raron. Our theory is Leuci has admitted 

whatever crimes there were. The only relevance the Baron 

has is the fact that the Raron made certain alienations 


and -- 


2T> | 


THE COURT: Which in.your judanent wore not 


properly investiaated. 
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MR. DF.RSHOWITZ: That's all. 

THE COURT: You have his affidavit that sets 

forth his allegations and the affidavit was in the Potion 

papers and it was on the basis of that affidavit that I 

granted a hearing in this matter. 

MR. SAGOR: I assume your Honor will then strike 

the affidavit because we will destroy the Baron if they put 
him on the stand. He has lied and I think he will send 

him to jail if he takes the stand. 

MR. DERSHOWITZ: The Baron has indicated he is 

willing to take the stand and 

THE COURT: I don't think the record need be 

extended on this. 

MR. SAGOR. Do you want to call Mr. Taylor first 


or — 


MR. DERSHOWITZ: I think we should call you first 

The COURT: Who is Mr. Taylor? 

MR. SAGOR: Another defense witness, I guess. 

MR. JAFFE: The‘Assistant Regional Director in 


DEA . 


MR. SAGCR: Why don't you call him first. 

been standing around for days. 

THE COURT: All right. Let me know when you 

are ready. 

o 
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(Recess.) 

(In open court.) 

MR. DERSHOWITZ: As the session closed, I think 

l 

it was my turr to put redirect questions to this witness, 
and defendant has no questions of this witness. 

MR. SAGOR: Your Honor, may I ask some questions? 

THE COURT: Yes. 

MR. SAGOR: Your Honor, I have here the affidavits 
of various people that I understand Mr. Dershowitz is sub- 
mittinq. Will they be defense exhibits? 

THE COURT: Isn't this merely a situation that 

both sides stipulate if these people were called, they 
would testify as to what is in the affidavits? If any¬ 
body has any qualms about markina them defendant's exhibits, 
you can mark them Court's exhibits. 

MR. SAGOR: Defendant’s Exhibit F, then. 

THE COURT: If these were called, they would 

testify as indicated -- 

MR. DERSHOWITZ: Your Honor, at the present 

moment it i» now our intention to call the witnesses. We 

a 

had thouaht the Government had rested and we were prepared 
to stipulate that. On the basis of further auestioninq, 
we are now prepared to call them at 2 o'clock this after¬ 
noon. 
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MR. SAGOR: I think it would he totally 

cumulative, and I object, but I would like to continue. 

THE COURT: Yes. 

£ 

(Defendant's Exhibit F was marked for 

identification.) 

RALPH TRUE , resumed. 

CROSS EXAMINATION 
BY MR. SAGOR: 

0 Mr. True, did anyone from the Government tell 
you what conclusion to reach in connection with your report 
that th« findings were deceptive? 

A Absolutely not. 

0 Have you had an opportunity, at the recess, to 

examine Defendant's Exhibit E in evidence? 

A Yer. 

0 Are these certain charts pursuant to which the 
reports were written? 

A I assume so, yes, sir. 

0 Is it fair to say upon your examination you would 

not characterize these charts as beinq "relatively flat"? 

A No. If they were relatively flat, you would 

have to have an inconclusive chart. 

0 In your opinion, these charts are -- 

A Excuse me, you may have to have in inconclusive 
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chart. A relatively flat chart can indicate two things, 
one, either the person being interviewed absolutely is 
numb emotionally or, secondly, he might be under sedation 
and there would be an inconclui .ve result. 

A person that is telli~g the truth, in a polygraph 
test, normally there are proper questions built into the 
test such as norms and control questions, to be able to 
not come out with flat charts so that you can make a 
decision there is no deception practiced. 

0 Let me see if I understand you correctly'. 

Mr. True, these charts which you have just 
examined. Defense Exhibit E, in your opinion they are not 
"relatively flat", is that correct? 

A No, sir, they are not. 

0 Priot to coming here you said you never spoke to 
anybody in the United States Attorney's office. Did you 
have a conversation with Mr. Dershowitz? 

A .Prior to coming here? 

0 Yes, prior to testifying. 

A Yes. 

0 And Mr. Dershowitz asked you whether in your 

opinion these charts were "relatively flat"? 

A Yes. I'm sorry, not Mr. Dershowitz. 

I believe it was Miss Baker. 
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0 Whom you understand to be Mr. Dershowitz' 

associate, another attorney? 

A I assume that, sir. 

0 What did you tell Miss Baker about v/hether in 

your opinion -- 

MR. DERSI iWITZ: Objection, your Honor. 

Is this premised on the statement that before 
comino here to testify he had that discussion? 

THE WITNESS: No, not before comino here. 

0 When did you have this discussion? 

A At the recess. 

0 At the recess? 

A Yes. 

0 After you testified or before you testified? 

I don't understand. 

A Right here at the recess, after we broke up, I 

talked to Miss Baker. 
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True-cross 


0 Hut not before you testx 

Ho, sir, not on the charts. r jGt re think 
a minute, so much has gone on here. 

’lo, T don't believe it was before T testified. 


sir. 


T n your opinion, do these charts indicate 


stress? 


^ In certain areas, yes, sir. 

n ’’ I show you what has been racked Defend¬ 
ant's Exhibit F for identification and direct your atten¬ 
tion to, which I Will read, and I think you ray have 
looked at this exhibit, the affidavit of Thomas Methane: 

"It is my opinion, based upon my examination 
of the charts, that it cannot be concluded that Mr. 

hnvronce was deceptive, rather his reactions indicate that 
he was basically telling the truth." 

In your professional opinion, M r . Truo# 
based upon your examination of defense Kxhibit n, is 
the statement of Mr. McShane correct? 

!tosh »n''. 1 IwUpvp, and anylmdy that would ! 
try to interpret the charts out of contest, by that I mean I 
away from the interview, not knowing the factors surroundlnj 
tli<- interview, and the conditions under which the inter¬ 
views were conducted, could he mistaken in ratine a state- 
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hpa2 True-cross 


i 

2 1 

ment such as that. 


:$ 

Q Furthermore, if you just looked at the charts 


i 

alone, just the charts alone, which I understand that would 


r> 

he an inappropriate way of making a determination — is 


« 

that correct? 


7 

* 

A It is an inappropriate way to sav whether a hu- j 

• 

H 

man being is lyinq or not by just an interpretation of 


9 

flat charts alone. 


10 

o Just looking at the charts alone for the moment. 


11 

assumino arguendo you are looking at the charts alone, can 


12 

you ever tell from looking at defense Exhibit E alone 


13 

that someone was tellinn the truth basically? 


14 

A If there are no strong emotional stresses to 


15 

certain points in the area, the questions, where the 


10 

stimuli are, and the charts are rejatively flat, T would 


17 

say there wasn't any stress, the person wasn't concerned. 


18 

o In fact, looking at these charts, defense 


* 19 

Exhibit E, can you toll from these charts that someone 


2<) 

was tolling the truth, can someone reasonably conclude 

| 

21 

from those charts alone, which have those stress lines 

j 

22 

whichyou have testified about, that someone was triling the 


2.1 

truth? 


21 

A I wouldn't do it unless I know more about what 


2 r » 

went on in the interview. 

" SOUTHERN DISTRICT COURT REPORTERS U S COURTHOUSE 

' 


» »l € V •*! •' * r> f 7 

1! 



a 


» 














3 




A 841 


1 

' hpa3 

Truc-cross-redirect r,5 ° 


•/ 

ij 

CR. flAHOR; Mo further questions. 

! 


HE DIRECT 

EXAMINATION 

1 

1 

BY MR. DERSHOWITZ: 


5 

- 

You mentioned,Mr. True,before a test can 



ho. accurately evaluated there would have to be control 


1 

questions 

, is that correct? 


H 

A 

Yes, there should be control questions, norm 


9 

questions 

, properly spaced during the test. 


in 

O 

Can you point us to the control ouestions? 


11 

Or what was the other word you used? 


12 

A. 

Norm. 


13 

o 

The norm questions in this report? 


11 

A 

One is: 


15 


"Ho th.ey call you Larrv?" 


Hi 


That is a norm question. 


’7 


Two is: 


18 


"’re you over 20 years of age?" 


If) 


That’s considered norm. 


20 

n 

Tan yiu point to a control ouestion? 


21 f 

A 

T really don’t know whether I can in this case 


22 

or not hut 

let me see here in this rirst seven. T 


a s 

believe that a qood ouestion that could be consider as one 


21 | 

is, "Have 

you ever lied to the BNDD?" in this case. 


1 

o 

Would you explain how that would he a control 




< 
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13 

14 

15 
Ifi 


question? 

A Well, from what I know about the qentloman 

involved, he had been working with the people and there 
could have been an occasion where hemight not have told 
them the complete truth about a certain thing or a certain 
activity. It seems that a person — I would say I 
would consider it as a control question in his case 
because it is relevant to the issues; is he telling the 
truth about his relationship with the people in the 
miDD. 

* 

0 Is it not the fact that before yau could know 

whether something is a control question you have to know 
whether or not the subject is lying about it? 

A There may be — 

MR. SAOOR: Mr. True is Mr. Dershowitz' 

witness. I didn't understand he should bo cross 
• j; imined in -- 


19 THR COURT: This isn't an adjudication. 

2D Co ahead. 

* 

21 0 Is it not the case lief ore you could know 

'I 

whether something is an adequate control ouestion you have 
-1 to know whether the witness is telling the truth or lying 

24 in response? 

25 A normally. 

o How can you ever knov? whether something is 
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3n adogua to_ 


A- 84 J 

True-redirec t 


'ind it is very valid. 


Rxcuse mo now t i 

now. i know wh.it your question is 


T WaS nCt 10 ° n the Prointerview and details 
of the interview. T Srljd T , 

I ut assuming that a nan in 

hlf? P° s iti on could have been in a ™ 

n ln a Position that the 

examiner l-nni, 

‘ ° U0r ' tlOn ° r an incident that had },eon 

explained to hin that- t-u„ 

tnnt there rniaht ha,,.. > 

nt havo f,r> on none fabrica- 

ti on nnd ncnri 

that as a control which wasn't an • 

wa , n t an important 

1 ern« 


issue. 


Pould you please point to a i 

romt to a place in the charr 


whore question Flo r, i ^ 

1 r, °* t is answered? 


A Yes. 

Can y ou tell us whether or not 

or or no t question FJo. 

shows stress? 

A Ttern 18 a »P Of the cardiovascular 

uscle here on the ear<!iosiq no ,r«p h » slioht stair stop 

^ th ° brMthln< ’ *» *- a s„ PP - .„ Ion in th( , ' 

breathing. 

r 

hat does that show? 

' A Sensitivity, stress. 

° It shows therefore he nav tnvo t 

- may nave I oen lying? 

A Possibility. 

'•■ithout knowing whether in fact he was or 




.. 
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True-redirect 


was not lying as to that answer, can you use it as a control 


question? 


formation. 


The examiner could if he had previous in- 


If the examiner did not know whether Hr. 


Lawrence was or was not lying — 


A. He wouldn't use it if ho did not know, 

o And if he did use it he would not be acting 

properly? 

A I wouldn't say that. 

0 He could use something as a control question 

without knowing -- 

A. Ho, v/ait. lie would only use a control oues- 

tion as a control question if he knew that the subject would 
most likely practice a little deception. 

o Tf he was wrong about that -- 

A Theonly way he would be wrong is if he didn't 

know some information, and a good examiner would never use 

* 

a control nuestion if he didn't have it down for sure. 

o Tn other words, if a person used a contol 

curstion and it turned out he was tellinn the truth 
as to that control nuestion it might invalidate the 
control question? 

A It could. 
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True-redirect 554 

And it could invalidate the remainder of the 


A Post. iMe. 

no you of your own knowledge know whether the 
Haron was lyinc when he answered cuestion ’.’o. C? 

MR. HAGOR; Objection. 

THn COURT: Sustained. 

Do you from your own knowledge know whether 
” r * Phoney knew whether the Raron was lying when he 
answered that auestion? 

SAGOR: Objection. 

Till' COURT: Sustained. 

MR. DKRSIIOWITZ: Your Honor, the government 

was given wide latitude in eliciting information about 
••r. Mahoney's expertise. it seems to me we should he 
allowed that in the context of this examination. 

Tin- COURT: Sustained. 

In your discussio:. with .Miss Halier durino the 
recess of this case did you tell her in words or 
substance that the stress - that stress shown in charts 
Of this kind might very well develop from flying somebody 
down from New York to a lie detector test in w irnini * ? 

Uvervthing has to he taken into consideration, 
a asked mo the question could there be influences to 
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True-redirect 


cnuso those emotional stresses, I believe, something like 
that. T said there are -many influencing factors 
..that have to he considered. T don't know what the man's 
condition was the day that he cane down to the test. I 
only saw him go through the chamber. I had no way of know- 
’na whether he was in good physical condition or not. 

1 had to leave that up to the judgment of the examiner. 

no you know whether the examiner took any 
notes of his interviews,if he had any, with Mr. Lawrence? 

A Mo, I don't, sir. 


Ts it normal practice for an examiner to take 


notes? 


A On his chart question sheet, on the question 
sheet where the questions are written? 

Q Anywhere. Is it the usual practice to 

take notes if he conducted interviews? 

A I would say yes. 

0 Mas it the usual practice in ,your own firm for 

examiners to take notes? 


2T» 


A Mot as a practice, sir. T leave that up to 

the examiner's good judgment to have his interview validated 
from the information he obtained. 

o Do you know from your personal knowledge whether 

Mr. Mahoney took any notes in his interviews v/ith Richard 
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Lawrence? 


A 847 

True-redirect 


5 56 


A I,TT1 sorry, sir, I don’t. 

Ts it fair to say you do recall he didn’t show 
•'ou any notes of his interviews? 

I don't recall seeing any notes of his inter¬ 
view, sir, other than the chart that - the mimeographed 
chart with the questions written. 

Tn the course of your discussion with Hiss 
nakor did you volunteer the comment to her that flying 
down to take the test from New York could produce stress? 

A Certainly it could. Many factors could pro- 
flUCt lfc * Lnck of breakfast, general nervous tension, 
many factors can influence a test under those circumstances 
Again, I have to leave it up to the judgment of the 
examiner he has eliminated any possibility of these 
things influencing the test. 

T take it it is your testimony that you, 
considering your own background and experience with the 
polygraph test, could not make any determination on 
the basis of this information available to you whether or 
not the Haron was lying or telling the truth at the 


time -- 


CP. RACOR; Objection. 

THF! COURT: The information alone? 
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about. 


tions. 


A 848 

557 

True-redirect 

MR. DERSIIOWITZ: On this infomntion. 

THE COURT: Show him what you are asking him 


UR. DEPJJIIOWITZ: The chart and the ques- 


i 

H 


<1 

10 

11 


rj 


i:t 


it 





itt 



1H 

19 j| 

20 


A If I may, there is another document here with 

my signature on i c, which T signed, stating that T 
transmitted the polygraph interview forward to the 
government, confirming that the interview conducted by 
Mr. Mahpncy — this is what my memorandum means — the 
interview conducted bu Mr. Mahoney was done under what 
r consider favorable conditions, and that his opinion was 
correct, as far as being a professional is concerned. 

I am in no position to question his opinion because I 
didn't conduct the interview myself, sir. 

° Are you now or were you in January of 1973 
in a position to make an independent evaluation as an 
expert as to whether or not Richard Lawrence was lying 
or telling the truth? 


21 




v, 


Z\ 

21 


MR. SAGOR: Objection, your Honor. ’Jo 


foundation. 


THE COURT: Based on what? 

o nased on the totality of information available 

to you. 
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True-rediroct 

Tim COURT: Lot's soe what that totality is. 

As I understand, your only exposure to this situation in¬ 
volving this follow was that ho walked bv on his way to 
the chamber. You saw hin walk by, is that correct? 

THE WITNESS: That's right. And ho was 

turner] over to Mr. Mahoney. 

THE COURT: During the course of the test, 

Mr. Mahoney cano out and said that he needed further 
time? 

& 

THE WITNESS: He did. 

TilE COURT: And in substance vou said 

take as much tine as you need? 

THE WITNESS: It's an important case, yes. 

Dealing with a human being we can't bo wrong. 

'HIE COURT: That was your total exposure to 

this man's examination, is that right? 

THE WITNESS: That's exactly right, sir. 

T never saw the charts, in fact, after the 17th of January. 
I had a telephone call, maybe six months aao, from Earrv 
and somebody from New York, T forget who it was called no, 
and r told hin T was available whenever th°y want to inter¬ 
view no, but I didn't receive any further information until 
Saturday afternoon -- Saturday morning I got a call from 
Mr. Mahoney there was an investigator that wanted to 
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1 

npai j. 

True-redirect 550 

2 

subpoena him and he was sick, and the next thing I know 


thev were 

at my home. 

4 


THE COURT: Meed wo detain Mr. True any 

5 

longer? 

1 


(K 


MR. DERSHOUITZ: Just one series of ques- 

7 

tions. 


8 

o 

Can you tell us what a GSR line is? 

9 

A 

Galvanometer. In this case it is not work- 

10 

ing. 


11 

Q 

The galvanometer skin resistant test in this 

12 

particular 

test was inoperative? 

13 

A 

Yes. 

14 

n 

At the time the lie detector tost was per— 

15 . 

formed? 


16 

A 

Yes. And he is not a GSR nan anyhow, if I 

17 

may sav so. 


18 

n 

But there was a part — 

19 

A 

He didn t turn it on. Let's put it that 

20 

way. 


21 

o 

He didn't turn it on or it was broken? 

22 

A 

T don't recall. He didn't use it. Let's 

23 

put it that 

v/ay. A lot of people are GSR and a lot of them 

21 

are not. 


25 


MR. DERSIIOV7ITZ: Mo further questions. 
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SAOOR, I found tht rxhiMt> 

your Honor. 

RHCPosn EXAMINATION 
Rv MR. RACOR: 

0 now nany parameters were used i„ connection 
Wlth thn tCf!t > pulse rate and — 

It appears to be two pneumograph tubes, one 

1,1 "" UPP ° r C ' 1Vi,:y “<> ^ the lower cavity, the 

1-lood Pressure cuft, and the plythesnograph. 

° 155 that — 

A Three mediums. Actuiiu, * 

Actually, four, if you will 

! "’ rn nro two Pneumographs. 



O 

It is called 

15 : 

A 

Right. 

„ i 

O 

Isn't it fair 

17 

only use 

two? 

“ !; 

A 

Rone only use 

If* 


■ M R. S'A COR : 

20 

RFOTPrCT 

EXAMINATION 

21 

nY r, R. nnnRHOWITZ: 

22 




1)0 I understand the i 

Cne total number of indica- 

tors was how many? 

Tin: COURT: Four. 

Tim WITNESS: Yos, sir. 
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A 852 

True-redirect 

q Four — 

A Two pneumograph tubes, the plythesnonraph 

and cardiosigmograph and blood pressure cuff. 

MR. DERSIIOUITZ: I have no further ques 

tions. 

THE COURT: You are excused. 

(Witness excused.) 


I 
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r > C 2 


THE COURT: 


Call your noxt wit nor,-,, plcaso. 


T II 0 M A S 


TAYLOR, 


cal loci an a 


Witness by defendant, beinq first duly sworn, 
testified as follows: 
nTT.’rcT examination 

UY MR. DEREIIOWITZ: 

Mr.Taylor, in 1969 were vou asked to conduct 
an investigation of certain allegations node against 
Detective Louci? 

A I wasn't asked but in *68 and '60 wo had a joint 

invostination with the New York City Police Department in- 
voivinq a variety of allegations and people. 

TIN, COURT: By whom were you then employed? 

IE WITNESS: I was an inspector with the 

bureau o^ Narcotics and Danqerous Druqs in New York City. 

° Can vou to11 us what steps you undertook in 
pursuance of your inver,tiqation? 

Well, a variety of steps were taken, includinq | 
attempting to make cases on people we felt were doalinq ! 


with Mr. Leuci 


MR. DERSHOWITZ 


Could that answer be read 


back, please? 


THE COURT: Yes. 

(Answer read.) 
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lza2 Taylor-direct 

o As part of your investigation in 1968 and 

1969, did you learn of an incident wherein Detective Leuci 
shared in $200 which were — which was improperly or 
illegally tal'en from a house that was searched? 

A IJo, sir. 

O When did you first learn about that inci¬ 

dent? 


A I’m not sure that I'm aware of oven the in¬ 

cident you're talking about. I think you have to be 
more specific. 

n Uell — 

MR. GAGOR: Can I speak to Mr. Dershowitz for 

a second, your Honor? 

Tin: COURT: Yes. 

(Pause.) 

o I am advised by Mr. Sagor that von night 

remember this incident as the "$50 incident" or the Goo 
memorandum. 

A Yes, I have heard of the Goe memorandum, 

yes. 

n When did you first learn about the allegations 

contained in the Goe memorandum relating to this so- 
called $50 incident? 

A I would say I sav; the Goe memorandum some time 

southern district court reporters u.s. courthouse 
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within the last week. 

Q Is this the first you have over — 

A You have to understand that I ]n ft Inspection 
in Pehruary of -72 and this was a memorandum that was 
ntado subsequent to ny leaving. 

THE COURT; het ne see if T cnn qGt handio j 

on this. 

YOU are aware of the particular ns.tor that 
vo are referring to in the Coe memorandum, are you not7 
™ R WITtiras. Yes, sir. 

mr. COURT: , lo „, nuitp asld „ frOB when you 

learned a),out the Coe memorandum, when did v„ u first 
learn about those facts which are reported in the 550 
incident in th doe memorandum? 

TUE ,7ITMES5 * Within the last week, your 

honor. 


THE COURT: 
this situation? 


before that you never heard of 


Tin: WITNESS: No, Sir. 

° In i’ ro P''>ration for your testimony'here today 
rtid you have an opportunity to review any files or loo,: 
■it any notes? 

A 1 fUd looH at sone files and memoranda, 

V 05;. 
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lza4 Taylor-direct 

Q In looking at those files and memoranda did 
you come across the Goe memorandum? 

A Mo, sir. 

0 Can you tell us what notes and memoranda you 
did review in preparation for this trial — this hear¬ 
ing? 

A There were memos concerning investigations dat 

ing back in '68 and '69. 

O Do you have those files with you? 

A No, sir. 

Q Do you know where those files currently are? 

A They are in the hands of the U. f> . Attorney's 

Office. 

HR. DERSHOUITZ: May we request those files 

be turned over to us for inspection? 

MR. SAGOR: Your Honor, they have been 

marked Court's Exhibit 3. They were turned over at the 

discovery date. As I understand it, this investioation 
that Mr. Taylor helped out in the New York City Police 
Department — 

THE COURT: That's the file — 

MR. GAGOR: The summary allegation of that 

was in the first folder, the folder that your Honor 
examined way back when at the time of the trial. I 
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Taylor-direct 


21 ! ! 


think the questions of Mr. Taylor will show this in¬ 
vestigation was unsubstantiated and he got off the in¬ 


vestigation — 


TMH COURT: in any event. Professor, the 

existing rule of evidence is that you nay look at any¬ 
thing from which a person has refreshed his recollection 
while he was on the stand. The proposed Federal Pules 
of Evidence, which are not yet in effect, provide that 
you nay look at anything from which a witness prepared 
himself for testimony. Those rules are not in effect 
vet. You are not necessarily entitled to see, under 
the existing rule, anything he may have read before he got 
here without some showing as to why I should do that. 

MR. DERSHOWITZ: I am aware of a Second 

Circuit opinion that the proposed rule ought to lie 
followed even before they are formally adopted. it is 
in the spirit of that holding and suggestion that I ask “or 
an opportunity to see these records. 

THE COURT: Denied. 

Did there come a tire earlier this year when 
vou turned over to Mr. Sagor various memoranda? 

A There came a time when I caused memoranda, 

Which were under the control of Inspector Phornnn to bo 
turned over to fir. Sagor. 
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IzaG Taylor-direct 

0 nut you did not turn over files which you had 
within your office? 

A The files in question were not under my 

control. They were Inspection files. I am now in 

Enforcement. 

0 To your knowledge, did anything in those files 
in any way refer to the Goo memorandum, the $50 incident, 
the $200 incident, or anything relating to Mr. Lcuci having 
shared in $200 improperly seized from a home? 

A To the best of my recollection, no. 

THE COURT: Just to point it up a little 

more, and correct me if I misstate the facts, we are talkinc 
about an incident where pursuant to a search warrant 
two federal people and two New York City people went to a 
certain premises and in the course of it, of their search, 
stole $200. A hundred was retained by the federal 
people and a hundred was retained by the state people, 
of which Leuci got $50. 

Have I stated it substantially/ correctly? 

MR. SAGOR: Yes, your Honor. 

MR. TAIKEFF: No. Your Honor stated 


there v/as a search warrant. 

THE COURT: Perhaps there was not. The 

remaining is as I have stated it, is that correct? 
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Taylor-direct 

MR. TAIKnrF: Yes. 


COURT: Does that refresh your rocol- 

lection ns to when you nay first have hoard about this 
incident? 

THH T 7TT»JT' , <”c . - 

‘‘ ^ would sav it wa«: n „,*. 

■ ic«y it was not part 

Of the memoranda that I saw and I became aware of 

the contents the Coo memorandum within the fast wee,: or 
two at the most. 

nY M". HU RS HOW IT 7 , : 

" You hadn't heard about this incident before 
vou read the Coe or became aware of the Coe memorandum, 
is that what you are testifying? 

”o the best of my recollection, yes. 

™ n C0URT! ridht. r don't know 

what more I can do to make it clearer. 

0 Ca " y " U tCU “ Your investigation of 

’-° uci in >and lac, turned up? 

A nnSiCally many ‘“option, which we were unable 

to substantiate. 


Allegations of dealing in drugs? 


Yon, sir. 


can you tell us whether any of the allegation: 


m tho fii es were substantiated? 


They weren't substantiated, to tho best of 
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my recollection. 


A 860 

Tavlor-direct 


° Did T misunderstand your first answer to 
my first question by saying that we were lookina to 
make cases against people who were dealing in drugs with 


Leuci? 


■ hcit J S3 id W3S th3t it * s — — ono of* our fcoch — 
nigues v/ould be to attempt to make cases on people we 
thought or were alleged to be dealing, you know, with 
police officers. 

0 Did you have any information at that point in¬ 

dicating that there were poeple who were making cases with 

Leuci — who were making buys from Leuci or sales to 
him? 

A Yes, sir. 

But as far as yDu know, you die! not have at 
that time any allegations in your possession, substan¬ 
tiated or unsubstantiated, relating to this incident which 
the judge described in s^ch detail. 

A Ho, sir. 

HR. SAGOR: He left in '72. 

At the time of the *68 and 'CO investigation 
all my questions are related to. 

MB. DLRSIIOWITZ: One moment, your Honor. 

Do you recall whether or not your investigation 
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Taylor-direct 


” 69 ' ’ 68 ’ diSClOSOd -nations by any person called 


Saint? 


A riot allegations by the naint, bat T recall 
there were allegations involving st . claro calender, 

nlias the Saint, that he was engaging in improper activities 
with police officers and agents. 

Tn 1D6B, 1969 were you aware that ft. Clare 
Calendar was known as the Saint? 

A Yes, sir. 

0 ’tore you aware of any allegations concerning \ 

a man naned Cornbread? 

a .lust recently the name cane up. „ ot , )ac , ; 

•CS or ’69 that I can recall. 

0 "’ere you aware of any allegations concerning 

involvement between Loud and a nan known a- .Clin? 

^ Mot that I can recall. 

° WOrC y ° U aware ° f allo qation , involving 

a nan named John? A very common name, i know . A 

nan named John who night have had any dealings with 


Meuci. 


A To the host of my knowledge, no. 

0 Would it refresh your recollection to know 

that the nan named John had a store on ntica Avenue and 
eastern Parkway? 
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A Mo, sir. 

0 That he had a brother-in-lav/ named Wong? 

A No, sir. 

° you tell us from your present recollec- 

on whetheryou Know for a fact whether any such allegations 
>pear in these files? 

THE COURT: You mean as of what tine? 

MR. nnRRIIOWTTZ: As of 19C>3, 19(19, the so— 

illed Taylor files. 

A Well, other than perhaps Pt. Clare Calendar, 
would say no, they don't appear. 

0 I!ow recently have you read the files? 

A Within the last week. 


Does fit. Clare Calendar's nano appear in the 

le? 

A I don't believe so. 

0 Does the name Paint appear in the file? 


A I don't believe so, no. 

bid your invostioation produce information 
allegations concerning the flaint? 

A On other individuals, is ny recollection. 

0 On other individuals. There are no allcga- 

ons made that you know of that the Paint had any 
ug dealings or any illegal dealings with Robert Louci? 

southern district court reporters, u s courthouse 
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Taylor-direct 


’> 7 2 


”° thG b ° 3t ° f "V collection, there were 
individuals. I can't specifically place then with 
itions against r.euci. 

° V '° Ul11 U rcfre=h Your recollection to loot 

t file again? 

i don't believe so. 

Y ° U aro abs olutelv certain that the nano 
loon not appear in any of thorn. f ;t 

MB - SA ' ,OP ‘ Election, your honor. 

relevance of it? 

HR. DERSHOWITZ: if Mr ... 

■ ..(.I.* can ' t see the 

CO Of thin line of oucstioninq T would he very ha,„y 
ain it. 

Till: COURT: Overruled. 

I>o you know whether your investination 

* P a " y * U09ati0 "* —rninq , in ,„ doalinqs hot .. 

jCU °i nnd anybody known as ,,oo i.nqr,? 

Yes. 

Do vnu know who Toe bogs j 

To the heat of iw recollection, it ls . Tosnph 
I believe is his nar.e. 

D ° VOU kn ° u whnth « your fil,. s contarn any 
or your inveatiqation disclosed any allocations 
loalinqa between Robert r.ouci and a man nane.i 
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21 


2Ti M 


lzal2 


Tonnio Capiello? 


A 864 

Taylor-direct 


MR. SAGOR: Objection, your Honor. The 
ouestion is are there allegations or is it revealed the 
allegations were substantiated or unsubstantiated. 

MR. DERSIIOWITZ: Allegations is the ques¬ 


tion. 




THE COURT: I believe the witness has already 

testified that none of these allegations were established, 
is that correct? 

THE WITNESS: That's correct, your Honor. 

THE COUPT: Then I sustain the objection. 

Did you ever contact in the course of your 
investigation anybody known as Nick Conforti? 

A Yes, sir. 

n you contact during the course of your 

investigation anybody named Verrichio? 

A Verrichio? 

0 Did you? 

A Yes, sir. 

Did you during the course of your investiga¬ 
tion contact somebody named Cardi? 

A Yes, sir. 

0 Somebody named Jacobs? 

A Not that T can recall. 
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fl « „ 5 

Taylor-di root 

Woul.l it refresh your recollection to loo): 


nt the file? 


A rJo » sir. To the best of r recollection, 

that name isn't in there. 

<ion t think your recollection .'ou 1 d im¬ 
prove )jy having an opportunity to road the f i 1 r n ? 

A Well, it's possible. If you want absolute 
substantiation, T guess, yes, T can i ■ ■ , t ri)« .. 

^ !)if) you contact any person na: ed Diaz? 

A Hot to the best of my recollection. 

0 Anybody named Cataldo? 

A No, sir. 

Mow , as to the persons who vou did contact, 

did vou make anotes of your intervj ■■■-, i i j, ther ? 

A Let me state that I didn't contact directly 

all of these people. There are all options from these 
people that vou have named. tJ n; ,, Q 

that I didn't directly contact any lware 

of alienations that cine from U. 

Vou are av;are tbit somebody m your office 

contacted then? 

^ T ' n aware that we had i n f oi r-1 1 on that carn< 

from the street that they were saying certain things 
and that there are records of what they said, ves. 


SOUTMt Rn 0I5TRICT COURT REPORTERS S ji.TxOUit 
• . j i; • M | HI * fi.ttK h i r *4• *« 





17 

18 

19 

20 
21 
22 

23 11 

■21 11 


1 

lzal4 

A 866 576 

Taylor-direct 

2 

ii 

!| 0 



And the records of what they said appear in 

;i 

vour files? 

4 

| 

A 

Yes, sir. 

5 

n 

dackie Donnellv, is that one of the persons who * 

6 




you contacted? 

7 

A 

.. . I 

Ho, sir. 

8 i 

o 

here some of these people you contacted 

9 

reliable 

federal informants? 

10 

11 

A 

0 

Which people are you talking about? 

Joe Legs? 

12 

A 

I don't believe they we re at the time. 

13 

I 4 

0 

Were any of them people who previously had 

14 

15 

a history 

of being reliable federal informants? 

A 

Most of them wore junkies is my recollection. 

16 j| 

0 

1 

I 1 

I an asking you whether any of them were 


femoral infomemants as well. 

TI ,R COURT: You are asking whether they were 

reliable federal informants. He told you they were 

junkies. I take it that's an answer that a junky is not 
3 P ° rson regarded by this witness as being reliable. 

Is that correct? 

Tun WITNESS: Yes, sir. 

You have never in your experience cone across 
a junky who was a reliable— 
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:i 
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H 


10 

u 


12 


i:i 


H 


15 ! 


10 


21 

21 


‘> r . 


lza 


fl 8 li 7 

Tay] or *(i i rec t 


5 77 

1 "* ' 1 ‘ anr* move 


ou 


TMi: COURT: t wiU s tor. this, 

a 1 ong to something else. 

you rocn ] j precis' ] 

turned over those files to Mr. g a gor? 

OR. rACOo. ,, r . • , 

tu. .;,ii rj i;o n over r ] ” o t 1 ]y_ 

0 When the fries wor • au- e 

you to be 

turned over to Mr. h'.vjor? 

A T didn't authoi jze t) , 

lust acted as a conduit for their t;: nr y 0 - 
Till- COURT: When was it? 

Can you veil us Vllfii | t 

A Ifc was shortly before "r ■ 

c ,ir * • 1, 01 had to submit 

"" affidavit ‘O the court, which „l i 




3n early April, T could S a 

THr: COURT: of this year? 


h ” ' Tve JiPpn 


18 


o 

Tiir wit:jit g : 

Y e r., s i 


Had you preuious 

ly been 

19 j 

the 

United 

states Attorney's 

office 

20 

had 

had such an inves t jt i M; 


21 


A 

Yes, sir. 


•>•) 1 


o 

I’-y v/hcr? 



'• in 


A 

O 


f-v Mr. Sagoi . 

When ? 

T would s.r’ original 1 " 




iima i”, 
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Taylor-dircct 


probably, of this year. 

0 Was that the earliest time that vou had any 
discussion with any member of the United States Attorney's 
Office as to the investigation you conducted which included 
Robert Leuci in 1968 and 1969? 

A That's a pretty broad question. 


bet me try to narrow it. 


Did vou ever 


have discussion with Ur. Scoppetta about this investina- 


t j on? 


Yes, sir. 


'lien? 


A T would say the tine of the Knapp Commission 

hearings, he was av/are that there were allegations on M r, 


Leuci. 


Cas he aware that vou had a file containing 


allegations against Mr. Leuci? 
A. Yes, sir. 


Did you ever have discussions with Mr. Shaw 


relating to this natter? 

A I don't recall. 


23 

•M 


o Can you recall anybody else in the United 

States Attorney's Office with whom vou nay have had 
a discussion concerning your investigation in 1968 and 
1969 which included Robert Leuci? 
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A I would say Hr. Jaffe also was r»- rocontl 

bocamo aware that there was such an investigation. 

° Mr. Morvillo? 

A No, sir. 

0 You recall definitely not. havine >cl a dis¬ 

cussion v/ith fir. fiorvillo? 

A night. 

° ’s to Mr. riirv 

A Possibly. 

° Wore y°'» .aware at anv ooint during t voar 
1073 that Detective I.-.., , • ,, „ n , , . , , , 

Corner trial? 


A Yes, sir. 

° During the com;: ft ,, , 

parati on did anybody from the United tales Attorney's 
office inquire of you as to whether 
invostigation of Detecti ve I.ouci ■> 

A No, sir. 

n Hid you havo in’ <!isr>i i . n 

nnitod States Attorney's , ftloo dun „ , „ oaml( 

surrounding the Posner trial, say iron Juno to ' . 

! '72, of tho investigation 
A No, sir. 


'•.’hen did you first learn that fr. j 


ouci would 
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2 

he a novornnont witness in the Posner case? 


9 

A T would say it was apparent he would ho a wit¬ 


» 

ness when I found out about the substance of the case. 


r> 

|Mp * DERGHOl.MTZ: Your Honor, we have no 


6 

furtherquestions of this witness, subject, however, to 


7 

a possible recall of the witness after Mr. Gagor testifies 


H 

as to bow the Coe memorandum was produced. Because his 


9 

f ootnote in his affidavit certainlv suqqests that this witne 

ss 


10 

ray have information about that. 

1 


11 

THE COURT: All riqht. Do you have anv 


12 

nuostions, Mr. Sagor? 


19 

MR. BAGOR: Yes, your Honor. 


M 

CROSG EXAMINATION 


15 

BY MR. SAGOP: 


16 

Mr. 'T'aylor, in connection with the investigation 


17 

that was being conducted in I960 was that your investina¬ 


18 

tion or was it realiy the Police Department's invosti— 

! 

19 | 

• 

nation? 


20 

MR. DERSHOWTTZ : Objection, your Honor. 


21 

A characterization. 


22 

THE COURT: Overruled. 


29 

A It was a joint investigation conducted by 

j 

■JA 

my office and members of the Mew York City Police De¬ 


25 

partment. 
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21 

21 

25 Ii 


lzn 

idvior_ 

581 

15 U fair to sa V thc »ew York city Police 
Pepartnent had all the information that you had in 
connection with that investigation? 

A Vos, sir. 

And it Is fair to say that when -on • p „ho tc 
Mr * nc " pr ’' !tti ' the Knapp (’onni ssi on he lor ., :ood 

that the Police Department had any infornation that yon 
is that correct? 

A Yes, sir. 

0 And it is further fair to say that an 1970 

f ° (,0ral aSp6Ct • 

A That’s correct. 

° And the New York 

York City Police Department continued 

the investigation? 

A T presume so. 

° T ° y °' lr that invest i nati on, i f 

C ° ntlnUed 1 

A Yes, sir. 

° And to ■" le , at t 

toctivo Louci testified in the Posner trial some time 

before that .alienation was closed out by the Internal 

Affairs Division as beinq unsubstantiated, , , at rich. ? 

‘ A Tt was closed out, yes. i * t' t 

' y<-o, i iiiat your ques¬ 
tion. 
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19 
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0 During the course of your investigation, 

lust to complete the record, did there cone a tine when 
you personally interviewed Richard Lawrence? 

A Yes, sir. 

n And when did that occur? 

A Inspector Wurms and I interviewed hin in 

our office at 26 Federal Plaza. I can't put a date on 
it. 

0 Some time in 1969? 

A 1 an not certain of the exact 

date. 

And what, if anything, did .Mr. I.awrence tell 
you about corruption at that tine? 

A He in effect denied that .he had any knowledge 
of corruption on the part of any police officers or 
arrents . 

Is it fair to sav -- just one final question - 
that your office did the best that it could to sub¬ 
stantiate or have some hard evidence against Detective 
Lcuci hack in 1969 — 

MR. DERSIIOUITZ: Objection, your Honor. 

THE COURT: Sustained. He told us what 

they did. The rest is characterization. 
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A 87,') 

Taylor-cross 

BY MR. fiAOOR: 

0 Did you over get such evidence? 

A Ruch evidence of what? 

0 Of drug dealings that — wore you ; 

in your investigation? 

A Mo, we weren't. 

MR. RAGOR: Mo further questions. 


5 8 .3 


successful 
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•) 

REDIRECT EXAMINATION 



BY MR. 

DERSHOWITZ: 


\ 

Q 

Did your investigation disclose any information 


5 

when Anthony Pasaro visited Leuci at Leuci's home? 


(i 

A 

When was this supposed to have taken place? 


< 

0 

Did your investigation disclose any such visit? 


8 

A 

My investigation when? 


9 i 


THE COURT: In '68, '69. The one you are 


in 

talking 

about. 


n 

A 

I don't believe so. The name is familiar 


12 

and the 

information might have taken place, but I don't 


i:< 

believe 

it was then, back in '68 or '69. 


M 

0 

But it is possible that you have information 


ir> 

indicating that Anthony Pasaro did visit Leuci's home? 


l(i 

A 

I am not positive of the name so I can't make 


17 

that statement flatly. 


1H 

0 

Do you know who Anthony Pasaro is? 

1 

1 

19 


No, off the top of my head, I can't — 


20 

Q 

Do you know whether or not Pasaro was alleged 

; 

21 

to be a 

partner of Vincent Papa in narcotics dealinas? 


22 

A I 

am familiar with Vincent Papa but I am not familiar 


2.'! 

with Pasaro at the moment. 


21 

0 

But you do think it strikes somewhat of a bell, 


2 r > 

that there may have been some information -- 
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A I recall that there was information, that a 
Particular car was parked in the vicinity of his home. 

The name of the individual escapes me. 

Q But it could be Anthony Pasaro? 

A It could be anybody, really. 

0 Would it refresh your recollection to look at 
your file to determine whether you have any information 
that Anthony Pasaro parked his car in front of the home of 
Robert Leuci? 

A It wasn't in the file I reviewed. It is just 

somothinq that strikes a chord. Where I heard it -- 

it wasn't in the files that I reviewed. 

THE COURT: To your knowledge, was that ever 
substantiated? 

THE WITNFSS: I don't recall, your Honor, 

whether it was or not. 

THE COURT: All right. 

0 Did a man named Wurms ever provide to you any 
corroboration for the fact that a parked car with a license 
plate attributable to Anthony Pasaro was parked in front 
of Robert Leuci's home? 

A Not to the best of my recoi lect io».. 

0 Would you have any records or files that you 
could now go back to to check your recollection as to 
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Taylor-redirect 


zs3 T=1 , f1 - - -. 58 ^ 

determine whether or not there is any information 
indicating that Anthony Pasaro’s car was parked in front 
of Robert Leuci's home? 

MR. SAGOR: Objection. 
the COURT: Overrule. 

A Would you repeat the question? 

0 Are there any files or records that you can now 

consult which will help you to determine wheti.er or not 
there is any basis for your recollection that Anthony 

Pasaro's car may have been parked in front of Robert Leuci's 
home? 

No files that I have under my control. I would 
have to see if I could run down somebody who came Up, maybe 
Mr. Wurms, who might have a recollection of the specific - 
the incident. 

0 Would it possibly be in the files of Anthony 


1H 

Pasaro or Vincent Papa's? 

19 

MR. SAGOR: Your Honor — 

20 

THE COURT: Sustained. 

21 

MR. DERSHOWITZ: Could we ask this witness over 

22 

the luncheon recess to check those files? it would be 

23 

] r piec< of evidence if that could be corroborated. 

21 

THE COURT: What files are you talkino about? 

2 r > 

What files are you talking about, Mr. Taylor? Are you 
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Taylor-redirect 


5 R 7 


aware of any * es in which this information might be 
located? 

THE WITNESS: Not offhand, your Honor. 

THE COURT: He said he is not aware of any 
specific files — 

THE WITNESS: It's a piece of information that 
came to my attention. The more I consider it, I think 

it probably nad to do with a Canadian plate rather than 

a -- but somebody who -- whose name was familiar to the 
Bureau. 

0 Are there any people who you can ask in order to 
corroborate that information? 

A I can try, yes. 

Q Can you do that? 

A Sure. 

0 Now, did you ever interrogate Leuci as to the 

allegations that were made.aqainst him? 

THE COURT: Is this the one more Question you 
were going to ask? 

MR. DERSHOWITZ: I didn't expect that answer, 

your Honor. 

THE COURT: Go ahead. I think we ought to 
talk about the allocation of time. We are qoing to sit 
until 4.30 today. We will stop promptly at 4.30 and if 
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2 

we have not concluded we will convene on Friday at 


.1 

10 o'clock. 


1 

0 Dia you interroqate Leuci as to the alleqations? 


■ r ' 

A No. 


(i 

0 Did anybody in your office? 


i 

MR. SAGOR: Objection. I assume '68, '69? 


H 

» 

MR. DERSHOWITZ: '68, '69. 


«) 

THE COURT: With respect to this particular 


to | 

information, this witness has not even said that this took 

** 


11 

place in '68 or '69. 


12 

Is that not -- did I misunderstand you? 


13 

THE WITNESS: Yes, it was a more recent -- 


H 

THE COURT: This has not to do with '68 and '69. 


15 

I didn't understand that from the beqinninq. 


16 

MR. SAGOR: Are we talking about Pasaro -- 


17 

I am sure Mr. Dershowitz is talkinq about the oriainal 


1H 

alleqations against Detective Leuci. 

1 

19 

THE COURT: Put another question will you, 

\ 

20 

please. 


21 

0 Did you interrogate Leuci as to the allegations 


22 

made against him durino your investigation in '68 and '69? 

! 

Z\ 

A No, sir. 


21 

0 Have you inquired of Leuci relative to this 


25 

Pasaro allegation? 

! 


I 
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Taylor-redirect 

MR. DERSHOWTTZ: No further questions. 

MR. SAGOR: i have no recross. 

THE COURT: Step down, please. 

(Witness excused.) 

THE COURT: Call your next witness. 

MR. DERSHOWITZ: I call Mr. Sagor as our next 


witness. 


( T C, ‘ SAGOR, called as a witness 

by the defendant, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 
BY MR. DERSHOWITZ: 

0 Mr. Sagor, would you tell the Court precisely how 
you came into possession of the Goe memorandum? 

A To the best of my recollection, I came into 
possession of the Goe memorandum on or about April 8, 1974, 
but I had not read it, I believe, until some time on April 


9th, 1974 


Can you tell us the circumstances under whic 1 


you came into possession of the Goe memorandum? 

A sure. There came a time after vou wrote a 
letter to the United States Attorneys office in December 
1973 , that I on various occasions thereafter asked Mr. Taylori 
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590 


to get me any information that he had where the name 
Detective Leuci came up and then there are some times in 
March, I had not received the files, there came a time in 
March, after the allegations concerning Richard Lawrence 
were made, when I renewed my request to him. When I 
first spoke to him in December, he indicated that your 
letter, the allegations in your letter were unsubstantiated 
and my insistence upon receiving all information in Govern¬ 
ment files that he could get for me for Detective Leuci 
had abated somewhat in January. 

I renewed my request to him in March and 1 told 
him I wanted any piece of paper, without characterizing 
the paper, where Leuci's name was mentioned or where the 
Raron's name was mentioned and I understand that he asked -- 
made this request of Mr. Sherman and there came a time when 
Mr. Sherman's office, either he or someone from his office 
brought a file to my office which contained, when I looked 
at parts of the file on April 9, the Goe memorandum. 

0 So it was the file that came from Mr. Sherman's 

office that contained the Goe memorandum? 

A Let's understand what you mean by the file. 

There are several pieces of paper that was in 
the file. There was no Arco clamp or clip clippina nnv 
file together. What 1 understand is thev had drawn 
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together fro. various files and made a comprehensive search 
and after spending many hours on this comprehensive 

>earch, that was one of the documents that came to me 
through Mr. Taylor. 

0 Hid you review that file before you submitted 
your affidavit dated April 9, 1974 ? 

Well, let's be clear what I did review. 

Judge Bauman's chambers had called my office 
and indicated just a few days prior that the Government I 

papers in response to the Baron's allegation had to be in 
on April 9 and I was preparing those papers in a very hectic 
day. I did not have a chance to complete any investigation 
concerning the Goe memorandum when I saw it on April 9 , 1970 . 
I did see it on April 9, 1970, hut as you know, I saw 
Detective Leuci on that date and given the information he 
had given me on that date. I did not report the Goe memo- 
randum to the Court at that time. 

0 I just want to get the chronology straioht. 

A Sure. 

0 On April 8 , you got the file? 

A I believe it was some time before the time of 

the Government's response of April 9, 1974, and to the 
best of my recollection, the papers physically came to mv 
office on April 8 , 1974. I could be mistaken by a few 
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days, but I think April 8 was the day that we got it and 
the day that I first started to go throuoh the papers. 
However, I did not see the Goe memorandum on April 8. 

The first time I saw the Goe memorandum was an hour or so 
by the time the 5 o'clock deadline that the Government's 
napors were due in Judge Bauman's chambers on April 9. 

0 On April 8th you reviewed the file? 

A No, I reviewed the file in part that Sherman 
had given to me. I did not complete my review of the 
papers, but I wanted, of course, to see all papers prior to 
the Government's response in answer to Lawrence's allegation 
and not completed that review until the very last minute. 

I made enough of a review of the file, aside from the Goe 
memorandum, to respond on April 9 to the Lawrence alloca¬ 
tions . 

Q So to be clear, you had gone through some of the 

tiles on April 9 -- 

A April 8th. 

0 And then again on April 9th? 

A Yes. 

Q You had not quite gotten up to the point of the 

Goe memorandum before you filed this affidavit? 

MR. JAFFE: Objection. Asked and answered. 

THE COURT: Overruled. 
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A By the tln,e of signino the final paper I had 

core across the Roe memorandum. i had not completed, 

however, my interrogation of Detective Leuci concerning, the 
Coe memorandum of other people in the United States Attorney's 
office to determine the appropriate response to the Coe 


memorandum. I realized right away that the Coe memo¬ 

randum, if true, and if in Government possession and known 
to the Government at the time, was a document which should 
have been turned over to defense counsel at the time of 


trial. However, it was my opinion that it would be 

inappropriate for the Government to mention the Coe memo¬ 
randum in the Government's affidavit of April 9 , one, 
because it was not called for at that time: two. because 

investioation -- it was not called for by the Lawrence 
allegations. 

Two, my investigation was incomplete as to the 
validity of the Goe memorandum on that date. i had just 
^ Pn ltL late on the afternoon of April 9th. 

° So you did see the Goe memorandum before you 
signed this affidavit? 

A Yes, I did. 

0 Did you notify the Judoe of the existence of the 
Coe memorandum on that day or the next day? 

A No, I did not. 
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Q Did you write the following statement in vour 

affidavit of Auril 9 -- 

A Mr. Dershowitz, if it's in the affidavit, I 
wrote it and it's there. The record speaks for itself. 

I am familiar with the statement. If you want to ask me 
a question on it, I will be glad to answer it. 

Q Was the following statement made by you on the 

9th of April the complete truth as you then knew it -- 
A Yes, it was. 

0 May I read the statement? 

A I know the statement. 

THE COURT: Please, Mr. Eagor. T will run the 

courtroom. 

0 In connection with the letter the United States 

Attorney's office has been able to receive from Mr. Taylor 
memoranda made of the 1969 invertigation conducted by the 
Police Department and him of Leuci and others. Mr. Tavlor 
advised your deponent that these allegations were never 
substantiated by the Police Department or himself and that 
his part of the ■nvostiaation ended in 1970. 

These documents will be held for the Court's 
inspection if desired. 

Do you now regard that as a completely truthful 

I 

and candid statement as to the information you then had 

* 
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available to you with regard to the Tavlor memoranda, 
files contained therein and the Coe memorandum? 

A Absolutely. 

0 During the course of April, May and June of 

1974, were you aware that a petition for a writ of 

certiorari was pendina in the United States Supreme Court? 

MP * JAFFE: I object to the relevance of that. 

THE COURT: I don't know where it's noina. 

Everybody knows there was a writ of certiorari pendina in 
the Supreme Court. 

0 Were you aware of that? 

A That you had made a petition for the Supreme 

Court. Yes. I was probably aware of it oven before. 

0 Were you aware that we, the defense, were 

trying to supplement the record at that time in front of the 
Supreme Court to try to bring to their attention all rele¬ 
vant information indicating that Detective Leuci had not 
told the complete truth with regard to his trial testimony? 

MR. JAFFE: I object, your Honor. I don't 

see where this is going. What the Government did with 
regard to the Supreme Court is a matter of record before 
the Supreme Court. Has nothing to do with the evidence 

that's been developed at this hearing. 

MR. DF.RSHOWITZ: May I make an offer? 
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THF COURT: All right. 


MR. DERSHOWITZ: We will argue there were a 

variety of suppressions in this case. The last of which 
we think was a deliberate intentional attempt by the United 
States Attorney’s office to keep information from the United 
States Supreme Court pending a petition for a writ oi 


certiorari 


They, in fact, succeeded. 


This Goe 


memorandum was not brought to the attention ot the Supreme 
Court and the Supreme Court acted before this was made 
available to us. 

THE COURT: I think that this oharae is of the 
utmost seriousness and you better be ready to prove it. 

Go ahead. 

MR. DERSHOWITZ: I certainly will, your Honor. 

0 Were you aware at the time that we were tryino 

to make all effort to bring this material to the attention 
of the -- to bring material relating to Leuci’s lack of 
credibility to the attention of the United States Supreme 


Court? 


I can’t answer that question, Mr. Dershowitz. 


I can tell you that I saw — I think there came a time when 
I saw your record before the United States Court of Appeals, 
which would be before I came in contact with the Goe memo¬ 
randum. 
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As you know, the Government responded in papers 
that we thought it totally inappropriate for you to go 
outside the record in the Rosner trial to the Court of 
Appeals to make allegations which you since now know have 
been unsubstantiated. Whether I believe, having seen 

that you had done it in the past, whether I believed you 
were going to do it before the United States Supreme Court, 

T don,t know. I don’t know I had seen any of your papers 

where you would be going outside the record in connection 
with the record then before the Supreme Court. I do know 
that the United States sua sponte on its own, after certain 
allegations had come, certain admissions of Detective Leuci 
had come to the attention of the Government, wrote to the -- 
called tne Solicitor General on its own in or about late 
April to advise the Solicitor General of the United States 
that Detective Leuci had made new admissions of misconduct 
and of course, the Court should know about it. 

0 Did you advise the Solicitor General's office 
of the existence of the Goe memorandum? 

A I don't think so. No, that is correct. 

1 will tell you the reason why. 

0 I will not -- 

THE COURT: Why? 

THE WITNESS: Given the recent admissions of 
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Detectivo Leuci which the Solicitor General knew about, 
the admission on his part of the $50 was totally insionifi- 
cant * was absolutely de minimis and I don't think 

it occurred to anyone to bring that admission to the atten- 

! 

tion because it was totally superseded by the importance 

of Leuci's admissions for the consideration of the Solicitor 1 
Genera 1. 

I 

0 Do you recall a statement in substance in the 
Solicitor General's brief indicating that the defendant 
has brought to the attention of the Supreme Court no evi¬ 
dence of pretrial suppression? 

A No, I do not. 

Can I see that? 

0 Yes. 

Did you read our brief, did you read at anv noint I 
the brief submitted by the Solicitor General's office to 
the United States Supreme Court? 

MP. JAFFE: Objection. 

THE COURT: I will permit it. 

A r read the Gray supplemental memorandum. 

I did not see your brief. You told me you were goino to 

send me the brief. I had always the curiosity to see 

what papers you would submit and I asked for at some point 
your petition to the Supreme Court and I assume any other 
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Papers you file, but I never did reed it. y ou never did 


send it. 


If) 


you received every copy of every paper we filed 
in the United states Supreme Court. 

A Let me PUt U to *>“ this way. it did not come 

across my desk. it may well have been sent to the office. 
I don’t know. I have a copy of the - if you want „ e to 
get my file copy. 

0 We have our copy too. 

Can you tell us precisely on what date you 
informed us of the existence of the Goe memorandum? 

A Yes. The Goe memorandum, I believe, was, and 
you can correct my recollection. At least I know on paper 
it was in a recent affidavit that the Government submitted. 

0 On what date was it given to us, the substance 
of the Goe memorandum? 

Mr. Pershowitz, you could refresh my recollection. 
Other than the papers filed in court. I don’t have any 
knowledge of when I spoke to you. As you know, from 
many times we have conversations where we discuss what is 
happening in the case. if you would be so kin<J as to 

refresh my recollection if we had any such conversation, I 
would be glad to confirm or deny it. I know it was 

brought to your attention in connection with recently filed 
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papers in the court in this case, the date of which is a 


3 

matter of public record. I don’t remember the date. 


4 

0 Do you recall whether you gave us the Goe 


5 

memorandum before or after the United States Supreme Court 


r, 

denied certiorari in this case? 


7 

A It may be after. 


H 

Q Is there any doubt in your mind as to when it 


9 

was? 


10 

A I don't know the record, Mr. Dershowitz. i assum 

a 

1! 

that the denial - the denial of certiorari has nothino to do 


12 

with the Goe memorandum and again, it had nothino to do with 


13 

the knowledge of the Goe memorandum on the part of the 


i! 

Supreme Court. It is the consistent position of the 


15 

solicitor General of the United States that these recent 


16 

admissions by Detective Leucl, significant admissions which 


17 

was brought to his attention, would in no way affect, he 


18 

thought, legally and believed by the Southern District, 


19 

that that was of any significance, and as I indicated, the 


20 

$50 matter just pales by comparison. 


21 

Q Are you aware that it was part of the theory of 


22 

the defense In its presentation before the United States 


21 

Supreme Court that the case of Merorach versus the United 


21 

States might be an arouable precedent for the Supreme Court 


25 

considering the matter of Leuci's perjury in deciding whether 
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or not itself to grant a new trial? 


legal — 


MR. JAFFE: Objection, your Honor 


THE COURT: Sustained. 


It isn’t 


I am still waitinq for testimony to the effect 
that the United states Attorney deliberately withheld 
information from the Supreme Court. I would like you to 
fret to that immediately. 

MR. DERSHOWITZ: We will, y our „ onor- 

THL COURT: That may he in tomorrow morning's 
headlines, but I want the proof of it today. 

MR. DERSHOWITZ: The proof will be established. 


your Honor. 

One mcrr.cnt, your Honor, while we borrow the 
Government’s brief to the Solicitor General. 

THF COURT: I tell you what. We will take 

the luncheon recess now. We will resume at 2 o'clock and 

I direct you to direct yourself to that particular accusatio, 
at 2 o'clock. 

MR. DERSHOWITZ: We shall, your Honor. 

(Luncheon recess.) 
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AFTERNOON SESSION 


3 

(2.00 p.m;) 


4 

ELLIOT G. SAGOR, resumed. 


r* 

MR. DERSHOWITZ: May I continue my questioning. 


6 

your Honor? 


7 

THE COURT: Yes. 


H 

MR. DERSHOWITZ: Thank you. 

. 


9 

THE COURT: You would like to address yourself, 

j 

10 

please, to the accusation you made. 


11 

MR. DERSHOWITZ: I shall. 


12 

DIRECT EXAMINATION (Continued) 


13 

BY MR. DERSHOWITZ: 

1 

14 

0 I just want to go over the chronolooy of eveats -- 


15 

THE COURT: I want to be sure what you Scid. 


10 

You said the United States Attorney deliberately suppressed 


17 

evidence in the Supreme Court of the United States. 


18 

MR. DERSHOWITZ: The United States Attorney's 


19 

office. 


20 

THE COURT: All riaht, go ahead. 


21 

0 The new trial motion in this case, as you recall, 


22 

was filed, and you asked me to refresh your recollection -- 


23 

A I know, Mr. Dershowitz. March 20th, 1974. 

1 

21 | 

1 

0 The Goe memorandum first came to your attention 


25 

• on April 8, 1974? 

it 


1 
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2 

A No, April 9th, 1974. 

1 

,'i 

0 The file came to your attention on April 8th 


1 

and the memorandum -- 


5 

the COURT : Yes he . . ■ 

3/ ne said that this mornina. 


f> 

o And the Government's response, your affidavit was 


7 

submitted on Aprii 9th, 1974. Tell us when Hr. Agiuluz 


8 

first made his revelations, to your knowledge, to Govern¬ 


9 

ment officials concerning charges relating to Robert 


10 

Leuci ? 


11 

A I don't think Mr. Agiuluz ever made it. 


12 

This is not an area I am really competent to tell you any¬ 


13 

M 

thing about. i „„ only tell you from these proceedings 


what I understand, because I never, to my knowledoe, spoke 


15 

to Mr. Agiulur, perhaps hello or good-bye, I don't know. 


10 | 

From what I understand from these proceedings. Hr. Agiuluz 


17 

has never made a charge against Detective Leuci. He some 


18 

time in late February, I understand, spoke to Hr. Giuliani 


19 

and he mentioned Detective Leuci but made no charges against 


20 

Leuci. He himself, as I understand in these proceedings. 


21 

was never criminally involved in anything with Detective 


22 

Leuci. 


23 |! 

0 Is it not the fact at one point Mr. Agiuluz 


21 I 

brought to the attention, to your knowledge, of various 


25 

Assistant United States Attorneysthat Robert Leuci is one 
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of the big men in narcotics violations? 


MR. JAFFE: Objection. 

THE COURT: Overruled. 

A Mr. Dershowitz, I don't know. As I told you 

Mr. Jaffe and Mr. Giuliani have had contact with Mr. 
Agiuluz. 


Q When did you first learn that there wer G contacts 
between Mr. Agiuluz and members of the United States 
Attorney's office either in the Eastern District or Southern 
District? 

A When did I personally first learn? 

0 Yes. 

A I don't know that I ever learned, Mr. Dershowitz. 

I may have made a surmise that Detective Agiuluz may have 
been cooperating with the Government when there was an 
article in the Daily News, suggesting that that miqht be 
a possibility, but it should reflect I had little contact 

the official unit. I'm involved in securities 
investigations and that's apart from matters concernino 
Detective Agiuluz. 

0 At the time that you submitted your affidavit on 
April 9, were you aware that Mr. Jaffe, mr. Giuliani, 

Mr. Puccio were interviewing Mr. Agiuluz in reference to 
allegations concerning members of the SIU? 
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A Members of the SIU? 

Former members of the SIU? 


A ^ov. I don't think so. 

1 d ° n,t 3ny r0al know ^e. As I said, i' m not 


concerned with that at all 


I assume if there was a 


POSSiblUty tHat was cooperating it . s 

conceivable. but ! have no understanding that that was 
a happening at the time. 

0 At the time you were preparing to respond to 

the new trial motion of March 20rh ^ 

rcn 20th, did you ask Pobert 

beuci whether or not the> an . . 

he allegations in the Baron's affi¬ 
davit were true? 

Yes. i did ask Detective Le”^i. 

0 Did you ash Detective Leucc whether he wou,d he 

“ lU ’ ng tC SUbmU 3n - to the falsity of the 

statements made by Richard Lawrence? 

NO ' 1 did n0t aSk hi " ‘hat question. , dw no , 
toe! that an affidavit from Detective Leuci was necessary 

1,1 ° PP ° Sltl0n ‘he Government motion. what 1 felt was 
necessary was submitted to the Court. Detective Leuc: 
denied the allegations, the record should reflect. 

0 At the time that you responded to the motion 

" APrU ?th ' dld *"> — “V tnowledoe inconsistent with 
teuefs denials of allegations contained Tn the heron's 
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information, contained in the Baron's allegations? 

A No. 

Q Could you, as a responsible attorney have 
permitted Robert Leuci at that time to have filed an 
affidavit denying unequivocally all of the allegations 
made in the Baron's affidavit? 

MR. JAFFE: Objection. 

THE COURT: Sustained. 

0 When did the Leuci revelations occur? I'll 

quickly go through this. 

April 17th, is that correct? 

A I have no personal knowledge, Mr. Dershowitz. 

From what I understand of these proceedings, that is the 
date that Mr. Leuci first made revelations to, I understand, 
Mr. Giuliani and Mr. Puccio. 

0 Do you know when the Solicitor General filed his 

brief, original brief In response to our petition for 
certiorari in this case? 

A I have since learned, I think it's April 19th, 


is it not? 


Q Do you know when it was? 

A No, I don't. 

0 Do you know whether it was before or after the 

revelations made to Mr. Jaffe, Mr. Puccio, Mr. Giuliani? 
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mo t A . 1 "" ° nly baS ° ^ — ‘ “hat you havo 

” loned m open court, Mr. Dershowitz and i 

* • ana i wouldn't 

ua nt to comment on what I think the 

, _ the accur acy of that is 

° n 't kn °" as a matter of personal k . 

personal knowledge. i can 

only know what you haye been savino a 

Sayin< » and 1 don’t rely on 

S ° Statemd «s all the time. But , . ( 

. . ut ' 1 it nay be 

19th> from “hat you haye been savin , 

tod ° Y ° U did n0t ” aVC ^ ^o-unity in the recess 

y t0 Chack to »«e when the Solicitor Con 

CItor General's bri^f 

was filed? 


Frankly, Mr. Dershowitz, i f e lt thu- 

that your 

allegations were so r>ni- r * 

„ t , trageOUS ' 1 d to eat lunch 

to look into When the date was. 

Ptd you at any time read tk u 

the . • 8 briCfS submitted by 

the Solicitor General i n a ■ , 

nerai m April of 1974? 


Ye s, T did 


° D ° yOU reca ^ what it says? 

A Yes * i renember there was * f . 

Was a ^tnoto in the 

— tor’s brief which said that there was no - perhaps 

you can give me a codv anr» r 

copy and I can read it jti c 

1Zf it s a matter of 

record — do you have a copy? 

0 r do not now have a copy of that brief. 

°o you want me to respond from my recollection! 
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You can check your copy. 

A I don't know that I have a copv. 

m>. .TAFrE: no you want the supplemental — 

THE WITNESS: i think the question is - 

THE COURT: The original brief. no ahead. 

A There was a footnote in that which indicated 
there was nothing in the record before the District 
court which indicated that Detective houci had been 
involved in misconduct other than what he testified to at 


trial. i suspected that the basis for that footnote 

was allegations made by you unsupported by any record - 
and you can answer the question bettor than I — perhaps 
allegations that you hanmade before the Supreme Court, 
as vou had done before the Second Circuit,based upon 
information you had heard,totally unsubstantiated, which 
you brought dehors the — 

0 no vou recall any mention in the Solicitor 
General brief in relation to the suppression or 
argument that was made in relation to the r.IIJ ff j i„ s 
about the government's position on the r.IU files? 

W ° U ' ono of the Points that vou had raised 
before the Supreme Court, which had been denied before 
the Second Circuit, was that Judge Bauman inpropo r ]y ruled 
on failing to ~ improperly ruled not turnimr over to 
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defense counsel the unsupported alienation in the summary 

file of the TAD file. yes, I remember that point was 
raised — 

Ho you renember what the Solicitor General 
said about that? 

I don't think so, but I thin)-; what the 
Solicitor General said was consistent with the govern- 
nent's brief in the Second Circuit. 

0 Which was? 

A Which was that there was no obligation to turn 
over that file to defense counsel. Detective I.cuci 
was fully cross examined on the allegations and denied 
them, and it was brought to defense counsel's attention i 
there were allegations against the detective, and ho 
was cross examined on them. 

° Tn sul>s tance, was there anv statement in the 

Solicitor General's brief to the effect that the allegations 
made in those various files were without substance? 

a I don't know. I don't know. if y ou have | 

the ,,rief I would be glad to look at it. 

° " id vou r °ad the brief at the time, at some 

time between the time it was filed and the time you turned ! 
ever the noe memorandum? 

I think so, but the thing that cauoht mv nyry 
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was the footnote, not word for word the araumont. If you 
have the brief I would be glad to look at it to see if I 
remember a particular sentence. It was sent to me by the 
Department of Justice, as an accommodation since I had sent 
then the materials for writing up the brief. I don't 
know that I read it word for word. 

° n ° you recall when the Solicitor General 

learned that Detective Louci had made certain state— 
ments inconsistent with his trial testimony? 

A I think — I'm not sure. I should point out 

I had no personal part in talking to the Solicitor 
General. That's handled by the Appellate Section 
of the United States Attorney's Office. 

After receiving the Goe memorandum and upon 
learninq that that allegation concerning the was true, 
and they were at that time — they were equally being 
briefed on the fact Detective Leuci had made new admis¬ 
sions, so it was brought to the attention of the 
appellate counsel, hr. Gordon, who is out of the countrv 
now, and that was some time in late April, and T think 
at the same time we received a copy of the Solicitor Gener¬ 
al's brief where that footnote was which indicated some¬ 
thing about perhaps there being additional misconduct 
on the part of Detective Leuci. At any rate, due to a 
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hna4 

nunhor of factors the government, Mr. Cordon, wan informed 
of Detective Level's recent allegations an he wan in- 
formed about the $50, and I think ho called the 

Solicitor General, fir. Frye, in Washington none tine on 
or about April 30, 1974. 

° And told hin what? 

T don't know, Mr. Dershowitz. The verv 
leant I know is that it had core to the attention of the 
covernnent that Detective Leuci had committod additional 
acts of misconduct other than he testified to at the 

trial, but T was not priw when Mr. Gordon spoke to Mr . 

Frye. 

0 Do you have any specific knowledge as to whether 
"r. cordon told Mr. Frye about the Goo nonorandun? ’ j 

A T do not, Mr. Dersliowitz. r an sure the no¬ 
tion that Detective Leuci had taken in 1965 950 wa. 
toid to Mr. Gordon, and I take it too that that's part 
of the picture, albeit a r.iniscule part of the recent 
revelation of which he told the Solicitor General about. 

"ou know for a fact that Mr. Gordon know 
about the Goe nonorandun? 

T would say yes, prior to Anril 30, 1974. 
hut you do not know for a fact whether Mr. 

Gordon told the Solicitor General through Mr. Frye of 
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the — 


A ' ,0, 1 haVG an expectation but you are not 

askinq for that. 

:iov/, on what date was the suit filed bv Mr. 
Uadjari's office against Mr. Curran's office? 

MP. JAFFE: Objection. 

THE COURT: T would lil:e to know that 

myself. Co ahead, if you know. 

I don't think I do. I think it nay be a 
natter of public record, the affidavit — vou nay have the 

affidavit of Mr. Curran. You obvious lv had it, Mr. 

Dershowitz. 

Yes, wo do, and I think the record will show 
that the suit was filed one day after the United ftates *• 
Attornev's Office first notified the Socilicitor (tenoral's 
office about the charges and statenents made by Mr. 
beuci. 

•ow, would you tell me on what day your office 
first learned that Mr. Madjari was contemplating such a 
lawsuit? 

A I would have no idea. 

UR. JAFFE: Excuse mo, vour Honor, T don't 

thin) *'r. Eagor lias any information about that and_ 

9 ! T r COURT: I don't think I an concerned 
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about it and I will not be divertod about ^ r ^ 
to hoar tho testimony — and this is irrelevant, mind 
you - 1 want to boar the testimony that support* your 

charoe the -sited .States Attorney deliberately suppressed 
evidence in the Supreme Court of the United States 

and that's all r wmt- u 

an T want to hear until that point is re¬ 
solved . 

™. DTHmnWT*, your Honor, this is the - 

' t0,,RT: Co ahead, please, don't areue. 

vou have made that charge. y„ u support it. 

,>rRS " 0, -’ 1T ^ That's what I intend to do? 


vour Honor. 


o 


Is it a fact, to 


states Attorney's Office learned pri 
Mr * ,T adjari was contemplating b 


vour knowledpe, that the United 


prior to Pay 1, 1974 that 
rinqinq a lav/suit aaainst 


'r. Curran? 


A 


1 cWt k «ow. Mr. Dorshov'itz. 
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0 To your knowledge, when it was first learned 
that Mr. Jad-jari would be bringing a lawsuit aaainst 
Mr. Curran, did the United States Attorney's office then 
know that the statements made by Mr. Leuci to Mr. 

Nadjari, Mr. Giuliani and Mr. Cuccio would become a natter 
of public record? 

A If you are asking if the United States 

attorneys were motivated — 

o Can you answer the question I put to you? 

A You want to get at something? 

THE COURT: Just go ahead, Mr. Sagor. 

A What is the question? 

O To your knowledge, aid the United States 
Attorney's Office know, when it first learned that Mr. 
Nadjari was going to bring a lawsuit aaainst Mr. Curran, 
that at that tine the revelations about Leuci's statements 
would become a matter of public record? 

A fir. Dershowitz, your question is confusing. 

I stumbled after you said did I know when it first 
learned. I assume when it first learned it knew. T 
didn't understand the question thereafter. 

o At the time when the United States Government 
first learned that Ur. Nadjari was contemplating bring¬ 
ing a lav/suit did it understand that the Leuci revelations 


southern district court reporters, u s courthouse 


* f illi p N V 


r i 7 4 r M 












A 905 

Paaor-dircct 


616 


lza2 

would become publicly disclosed? 

A I cannot answer for what was in Mr. Curran's 

" lm1 - 1 can tel1 if you want to got it out. why 

tho government brought to the attention of the Solicitor 
noneral the information. it had nothing to do with 
Mr. Madjari's suit, absolutely nothing. 


0 

A 

n 

do with. 


Tell us about that? 

I just have. 

You told us what it doesn't have anythine to 
Do you want to rest there? That's fine. 

M?. JAPPE: your Honor, can we ask Mr. Dersho- 

witz not to argue, to pose questions? 

THE COURT: GO ahead. 

a T Will tell you why I spoke to Mr. Gordon way 

in advance of April 30, 1974. When T saw the footnote 
in the Oolicitor general's brief, which cane to no 
several days after the brief was filed - it was sent to 
me by Hr. IUchnan in the bepartment of Justice since I 
had sent him information; he was one of the people working 
on the .solicitor general's brief, and as a courtesy he 
sent me a copy of the brief — as soon as I saw the 
.ootnotp, I called up Mr. Oordon and expressed to him the 
possibility that the government had an obligation, 

T thought perhaps, to get in touch with the hold tor genera: 
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Of the United states and inform him, since you had made 
charqes which I thought wouid be inappropriate to bring 
before the Supreme Court in the feeiing that the litiga¬ 
tion should not bo brought before the Supreme Court, it ! 
should he brought in the District Court. At any 

rate, we thought you nay have well done that and we I 

discussed the possibility that the Solicitor general 
should be notified, and Mr. Cordon took it up with whomever 
else he spoke to. nut that was in advance of Hr. 

Hadjari-s suit. t can tell you that my conversations 
with Mr. Cordon about notifying the Solieitor general 

were in advance of any knowledge on anybody's part, T assume), 
about the? Nadjari suit. 

betting back to the chronology, r ‘g you rc— 
call learning, discussing with me a letter to be written 
by the Solicitor general to the United States Supreme 
Court indicating to the United States Supreme Court that 
it should not then pass on the petition for certiorari ! 

because some now information had become available of ! 

possible relevance to the Supreme Court's disposition? 

* hat's probably the hardest question you 
asked me, Mr. Dcrshowits, to remember our many conversa¬ 
tions. if i could bc passed up my notos _ r wlu look at 

my notation file to see if I have a memorandum of convor- 
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2 

sation with you and then I will try to answer your 


.3 

question. 


4 

i 

0 It would be approximately May 4th or of 

5 

1974 . 


ti 

THE WITNESS: Can I have the correspondence 


7 

file narked 2 over there on the table? 


H 

Thank you. 


9 

A I don't have a notation of it. T do know 


10 

that you called no in that period. Why don't you refresh 


H 

■ 

ny recollection. 


12 

n Do you recall a conversation with ne during 


1.3 

that period of tine in which we discussed what repre¬ 


r, 

sentation should be nade to the United States Supreme 


15 

Court in order that it have full, as full information 


10 

as possible about the recently revealed Leuci disclosures? 


17 

A We had none conversation, .Ur. Dershowitz. 


18 | 

I don't remember the full extent of it. 


19 

I know that you were mostly conferrinn with a 


20 

person principal! 7 responsible for that, which is Ur. 


21 

Cordon, who is reallv the best nerson to answer vour oues- 


22 

, 

tions. I know Ur. Frye, in the Solicitor's Office, 


23 | 

too is available to answer questions. All I can know 


21 

is, I oive you the bottom line — is that the Solicitor 


25 

General, to our knowledge, was fully informc ’ >f all 
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relevant factors and he made the appropriate response 
before the Suprene Court -- 

Tim COURT: Let's put in the record cer¬ 

tain facts of which I an familiar, namely, that thorn 
came a time when a letter was written to me about which 
I informed counsel and which I sealed, part of which I 
have revealed this morning. 

HR. DEFSIlowm, I have not seen that, your 

Honor. 

MR. JAFFA: Your Honor, the letter you 

revealed this morning is a May 20th letter, not the 
first April 23rd letter. 

THE COURT: nut in any event, I was asked at 

some time for permission to make available to the 

Solicitor General of the United states this information 
and I authorized it. 

MP. JAFFA: That'c correct, your Honor. 

THE COURT: And presumably it was made avail¬ 

able to the Solicitor General of the United Etates. 

Hoes anybody knov; when? 

TI1R WITHERS: Yes. o n tho date of the 

letter, your Honor, it was hand carried by special 
messenger to Washington by a Bureau of narcotics agent and 
given directly to Mr. Frye in the Solicitor's office, 
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1 

! 

2 

3 

and there is also an earlier letter written by Mr. 

Curran on April 23, 1974 to your Honor,advising hin of 


4 

Detective Leuci's recent admissions, which Mr. Dershowitz 


r 

.) 

was specifically shown a copy of during the litigation of 

|| 


6 

Madjari against Curran, et al. 


7 

TUT’ COURT: Well, it's my recollection. 


8 

and if you know, correct me if I am wrong -- when was the 


9 

. Jadjari acrainst Curran? That was earlv May? 


in 

MR. DERSHOWITZ: May 1st, 2nd, 3rd. 


n 

THE COURT: I was in Part I at that time. 


12 

And I had the Madjari against Curran natter. 


,< j 

certainly at or about that tine, as T 


14 

ro; orhnr it, and T invite either of you to correct no 


15 

if I an v/rong, Mr. Curran asked permission to send a copy 


lfi 

of the letter I had sealed to the Solicitor General, 


| 

17 

which T granted, and you are telling me — did he 


18 I 

notify the Solicitor General before that? 


19 1 

|| 

THC WITNESS: We have a memorandum, your 


20 j 

Honor, in the file that I looked at I think of a telephone 


21 |i 

conversation with Mr. Gordon — Mr. Frve, rather, in Wash- 


22 

ington on April 30th, which would be before the Madjari 


23 

suit. 

; 


21 

At any rate, as I say, it was discussed, T'm 


29 j 

sure, between Mr. Gordon and Mr. Curran prior to that 
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time. 

Nonetheless, your testimony is not changing, 
that you have no personal knowledge, nor, T take it, does 
Mr. Jaffo in his representations as to whether or not 
the Coe matter was ever brought to the attention of the 
Solicitor General's Office? 

11 hat would be a matter of conversation between 
Hr. Cordon and Mr. Frve. 

THE COURT: i decline to think that any 

person of intelligence would level a charge of deliberate 
suppression in the Sunrene Court of the United States 
based on the Coe natter. 

Co ahead. 

O Are you aware — 

THE COURT: I surely assumed, and I take it 

vou meant for ne to assume, that it was infinitely more 
serious than some $50 payoff. 

MR. DKRSHOWITZ: It is infinitely serious, 

your Honor, as I intend to establish. 

THE COURT: Good. 

0 Getting back to the chronology, after the 
letter submitted by the Solicitor general on Hay 7, 1971, 

indicating that he would submit a brief, a brief was then 
submitted. 
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A 1 an " 0t faBU1 « «ith the Solicitor's 

letter. j have seen a m™, -l. 

PV of the supplemental brief 

of the Solicitor. 

0 ° kay * Md therG — ^ time when the United j 
States Attorney's Office for the Southern District of 

I-W Yor). received in the mail the following typed copy 

Uhltl ’ Cr0!!30Ut!i and corrections of a proposed brief to be 

-nt hy the Solicitor Oeneral's Office to the Suited states 
Supreme Court? 


run WITNESS: 


fiJe marked in? 


Gentlemen, could I have legal 


•' R. JAFFE: Mr. Deishowitz, since 7 


am now 


counsel for the government, Mr. Sa 


stand, would you show 
witness, please. 


af T°r is nov; on the 
me what you just showed the 


exhibit? 


HR. DERSnowiTZ, By all neans. 

MR - JAFFr = going to nark it as an 


MR. DER5HOWITZ: 
refresh his recollection. 

MR. JAFFE: 

please. 


I am showing it to him to 


Would you mark it as an exhibit. 


HR. wmiiomri. Mark it as an exhibit. 
{Defendant's Exhibit P was narked for identi- 
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fication.) 

THE V7ITNESS: Mr. Jaffe, could T also 

have a file in the part narked "Solicitor General," 
please. 

Mr. Dershowitz, what date is on that exhibit 
that you have before you? 

MR. DERGIIOVflTZ: It's early May. Just Mav, 

'74, is all that's stated. 


THE WITNESS: Can you tell no who that would 

be sent by? That would help. 

MR. DERSHOWITZ: Sent either by fir. Andrew 

Frye or fir.Ednund Hitch of the Solicitor General's Office 
in Washington, D.C. It could possibly have been 

postmarked bv — sent by Mr. nork. Mis name is the name 
that appears on the brief but we all know the primary 
responsibility for this matter was in Mr. Trye or Mr. 
Hitch's office. 

0 Mr. Dershowitz, it is possible it was sent 

to Mr. Gordon at one point and then sent to me. It's 
possible. I remember you told me someth inn about you 
had seen a copy of a preliminary brief of the f’nited 
States. I assume that's what you have in your hand. 

You can tell me. 




I 
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A Now, whether I saw it an read it, I really 

don't remember. 

0 I asked you whether or not you know to your 

personal knowledge whether a copy of that brief was sent 

to fhG office of the United States Attorney for the Southern 
District of New York? 

A I want to help you. It is possible I myself 
have seen it. I have no recollection of it but it is 
truly possible. I don't know. 


Do you know for certain whether Mr. Gordon 


saw it? 


I don't know. If he sent it to me 


He may 


have seen it and not read it or -- I don't know what. 

I know that it's something that has a familiar ring to it 
Whether it is because you told me about it or because I 
h.id actually seen it, I do not know. 

Is that a preliminary brief to the Solicitor 
General's supplemental memorandum, is that his? 


A I've seen a telegram from the Solicitor General 

but that wouldn’t have strike out marks in it. 

0 No, this is a brief, a copy of which, as I 

understand it, was sent to the -- I am asking you, was a 
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copy of this sent to the United States Attorney's office 
in the Southern District of New York to your knowledge? 

A It is quite possible. Indeed, I may have even 

seen it. As I sit here now, I have no present recollec¬ 
tion of it. 

Q Did you see the final brief that was filed? 

A Yes, I did. 

0 Do you recall the following statement that 

appeared in the final brief — 

A Do you have the final brief there? 

0 I have a page excerpt. I think your counsel 

table has a full copy of the brief. 

THE WITNESS: Mr. Jaffe has it in his hand. 

Can I read it in the brief? 

Q Right. 

A What page are you reading from? 

MR. JAFFE: Let the record reflect I am handing 
up a supplemental brief in the Supreme Court of the United 
States, Docket Nc. 73-1062. 

THE WITNESS: You must also remember that Judge 

t 

Bauman was furnished a copy of this too. 

THE COURT: That is true. 

0 Okay. 

Now, may I read to you one brief paragraph. 
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A Why don't you direct my attention to it/ 

0 I prefer to read it. 

A We can read in New York too. 

0 We submit these are determinations that -- 
A What page are you on? 

0 Page 9 * Carried over to the bottom of page 10 

The last paragraph beginning at the bottom of page 9. 

We submit these are determinations that 
should properly be made by the trial judge who 
presided at the trial and is fully familiar with the 
facts of this case. It should be made only after 
hearing such new evidence as is available, includino 
evidence bearing on petitioner’s allegation which 
the United Staes Attorney denies and which is 
potentially critical to the disposition of the new 
trial motion that there was knowledge on the part 
of or wronadoing by the prosecutors in connection 
with false testimony by Leuci." 

Yes, I am familiar with that statement. I stand 
by that statement, by the way, as I sit here now. 

0 I am n^t asking you whether you stand by it. 

I am asking you whether you were familiar with that state¬ 


ment? 


After I read it, I was familiar. 


When I read 
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I 


3 

4 


8 

9 

10 
11 


12 


13 
11 

15 

16 

17 

18 

19 

20 

L. I 


22 

23 

2-1 

25 


the Solicitor's brief, I don't know. I do know I read 
it at some time prior to handing it up to Judge Bauman on. 

I think, May 28th, 1974 but that's a matter of record. 

The brief was filed when. May 7th or May 8th? 

0 No, thereafter. Some time, I think, about a 

week later, if I am not mistaken. 

A From some time durino mid-May to May 28th I read 

the brief. 

0 Okay. 

Now, you were therefore aware -- 

A No, I would say actually I read the brief a 

couple of days perhaps before May 28th. Tt's late May. 

I think we picked up a copy of the brief in Washington. 

0 You wore therefore aware that the United States 

Government in the Supreme Court had characterizaed evidence 
that there might be knowledge on the part of the Government 
in connection with false testimony by Leuci as potentially 
critical to the disposition of the new trial motion? 

MR. JAFFE: Objection. 

THE COURT: I will permit it. 

A Yes. The thrust of that is, of course, not 

referring to -- well, ao ahead. Develop what you want 

to. 

0 Fully answer it any way yon like. 
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A I think your allegation, Mr. Dershowitz, that 

the Goo memorandum was somehow representing prosecutorial 
misconduct is outrageous. That statement refers to the 
prosecutors in the case. It is absolutely clear that 
Mr. Morvillo and Mr. Saaor, myself, had absolutely no knowl¬ 
edge about the <150 at the time that case was tried. 

° r the Government having such knowledge, might be of some 
significance. 


11 

1.1 I; 

I I 

in I 

Hi 

17 1 


I s 





.1 

>■> 


iil 


■J1 ! 



The fact that the Goe memorandum was in Govern¬ 
ment files does not support any allegation that there was 
any mala fide on the part of the prosecutors. Were such 
mala fide on the part of the prosecutors, your point might 
be well taken. Since there was none, since the Goe memo¬ 
randum was absolutely trivial, that statement in the brief 
cf the Solicitor General is absolutely correct and repre¬ 
sents the point in opposition to the one you are making, 
which was totally unsupported, remains totalIv unsupported 
that the Government acted improperly, given the allegations 
aqainst Detective Leuci, that there is absolutely no shred 
of evidence in this record as we stand here now that the 
Government acted improperly and that’s what you told the 
Supreme Court of the United States that you were going to 
prove at this hearing, that's what you promised the Supreme 
Court you were going to prove, and you haven’t done it, 
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Mr. Dershowitz, in my opinion as I sit here now. 

Q Would you go back and look at that sentence and 
read the words, before the word "or", and the words after 
the word "or", that there was knowledge on the part of, or 
wrongdoing by the prosecutors in connection with false 
testimony by Leuci. 

Does the word "or" appear there? 

A Yes. 

0 Was it not the Government's position in that 
brief that what would be critical would be either wrongdoing 
or knowledge of false testimony given -- 

A On the part of the prosecutors. 

As you well know, Mr. Dershowitz, there is an 
entirely different standard between what a prosecutor stand¬ 
ing in the courtroom knows to be false testimony and the 
concept tnat although the prosecutor doesn't know this 
false testimony, some Government agency unknown to the 
right hand has information which arguably is in conflict 
with the testimony , and you well know there is a different 
leqal standard which attaches. 

Lack of knowledge on the part of the prosecutors 
associated with the case of information in Government files 
is an important consideration. 

0 Now, since vou talked as a lawyer, is there any 
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support for the proposition in law that knowledoe by the 

prosecutor's office, as an office, not a particular 

prosecutor, is legally relevant to any determination goi 
to a new trial? 


no 


MR. JAFFE: Objection. We are not in a legal 


discourse. 


MP. DERSHOWIT2: I didn’t think so either. 

Ho has had a full opportunity to discourse on that. 

THE COURT: Sustained. 

0 Turning your attention to Footnote 3 that appears 

on the bottom of page 10 in that same brief, may I read it 
to you; 

"The absence of knowledge by the prosecution 
of Leuci's other criminal activities would render 
them inadmissible for impeachment purposes —- 
THE COURT: Excuse me. 

Read that again. 


0 "The absence of knowledge by the prosecution 
of Leuci's other criminal activities would render 
them inadmissible for impeachment purposes since they 
would not have given Leuci an incentive to testify 
favorably to the Government if the Government was 
unaware of them." 

Are you familiar with that? 
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A Yes. 

0 Are you aware of the fact that the word Govern¬ 
ment was used and that the word prosecution was used and 
no reference is made in that footnote at all to particular' 
prosecutors who tried the case? 

A Well, that's the only relevant aspect of the 
whole thinq, Mr. Dershowitz. The prosecutors who tried 

the case. 

0 Are you tellinq us that as a matter of law the 
only legally relevant matter is whether the rosecutors 
who tried the case had specific knowledqe of Leuci's wrong- 
doing? 


14 

I 

15 ; 

16 
17 


18 


19 



22 

23 


il 


MR. JAFFE: Objection. 

THE COURT: I am going to permit that. 

You may answer. 

A For certain kinds of misstatements on the stand 
by a witness, that is exactly true. 

Under Giglio against the United States, if there 
are promises made of a witness by one office and not known 
to the other office, yes, a promise made by one Government 
branch is attributable to another. 

For other kinds of situations where one Govern- 


-24 

25 


ment agency knows something that another Government agency 
oes net, the standard is entirely different, under the 
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Kehogh case. 


in I! 


o If you were a defense attorney, would you 
retard it as a frivolous argument to make that if knowledge 
by one V. s. .'.ttorney, there was knowledge by one U. E. 
Attorney of facts which would have led another u. S. Attorney 
in the same office, if he knew about it, to know that the 
testimony was false, would you as an attorney find that i 

that argument was a frivolous one? 

MR * JAFFF: Objection. 

0 For some things yes, Mr. Dershowitz. 

THE COURT: Sustained. 

0 Are there any reasons — 

THE COURT: Mr. Sagor, he made an objection, 

bhy don't you comport yourself as you would like your 


witnesses to comport themselves. 

4 / 


o Are there any legal purposes for which the knowl¬ 
edge by one Assistant United States Attorney of information 
inconsistent with testimony given at trial before another 
Assistant United states Attorney would be relevant? 

MR. JAFFE: Objection. 


THE COURT: Sustaine. 


chronology. 


Okay. Let’s turn a little further on into the 
on May 28th of 1974, you will recall that a 
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motion was made before this very Court seeking to interview 
Mr. Leuci, do you recall that? 

A Yes, sir. 

0 Do you recall at that time that a statement was 
made on the record of this case indicatino that we would 
like to bring to the Supreme Court all possible information 
regarding Mr. Leuci's possible criminality? 

A What your statements are, Mr. Dershowitz, are 

a matter of public record. 

**• J 

0 I am asking you whether you recall the statements 
being made? 

A I recall that you were — 

THE COURT: I remember them being made. It was 
m that context the letter was written to the Court and 
that I authorized it to be made available to the Solicitor 
General, so he would have the option of presenting it to the 
Supreme Court of the United States. Those are the facts 
in that connection. 

0 Now, do you recall during that proceeding and a 
proceeding which followed on the next day, repeated reference 
of the case of Mesarosh versus the United States? 

A I recall the Mesarosh case was cited, yes. 

0 Do you recall that at one point his Honorable 

Judge made a ruling indicating that we should be given as 
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much information as the Government possibly could, consistent 
with obligations of secrecy, so that we might do what we had 
to do with it and bring it to the attention of the Supreme 


Court? 


A Judge Bauman's comments don't need any character- 
ization. 

° 1)0 V ° U reca11 that on May 28th , Mr. Jaffe was 

ar.ked to prepare such a letter and — 

A Mr. Dershowitz, I'm familiar with the record. 

Cet to a question. Don't sit here -- 

o On May 29, the Judge read the letter and 

indicated it would not be turned over, wher-unon a mandamus i 
proceeding was -- 

A ho you want me to testify as to what Judge Bauman 

did on the record? 

° 1 an ‘ askim * y° u ' to your recollection, the 

incidents of -- 

THE COURT: I remember them clearly. 

Co aheaa. 

•:h. DERSHOWITZ: We are getting to one point 

' 

with all respect, your Honor, when you weren't there. 

g V, ° rC V ° U P resent during an argument in the United 
States Court of Appeals for the Second Circuit on the day 
of May 29, 1974, on a petition of writ of mandamus? 
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A Yes, 1 was. 

THE COURT: Let the record indicate I wasn't 

there. 

0 Do you recall a question put to me by Judge 
Weinfeld from the bench as to whether or net the Government 
had any knowledge prior to trial of any information incon¬ 
sistent with Leuci's testimony at the trial? 

A I'll tell you what I do remember Judge Weinfeld 

asking. Maybe that will help. 

Do you want me to answer? 

THE COURT: Go ahead. 

A (Continuing) Judge Weinfeld smiled at you and 

asked didn't Leuci admit to substantial misconduct on the 
record? Didn't he say that to you? 

I think he did, yes. 

Thank you. 

Do you recall whether or not — 

THE COURT: Wait a minute. You are supposed 

to be answering the questions. 

Go ahead. 

0 Do you rorall whether he also asked whether or 

not there was pretrial knowledge by the prosecution of 

any information inconsistent with Leuci’s testimony on 
trial? 


0 

A 

0 
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A I don't remember. 

0 Do you recall him saying, Mr. Dershowitz, isn't 
it required in order for you to get a new trial, either in 
the Supreme Court or in the District Court that you be 
able to allege and establish some knowledge by the Govern¬ 
ment of information inconsistent with Leuci's testimony at 
trial? 

A It's possible he did. I just don't remember. 

0 At the time that the hearino was going on in 

your presence, did you have in your mind knowledge that the 
Goe memorandum existed? 

A As of May 28th? 

0 Yes. 

A Yes. I testified to that. 

Q As you were sitting in the United States Court 

of Appeals and listening to Judge Weinfeld questioning 
and listened to that argument, were you aware of the exist¬ 
ence of the Goe memorandum? 

A Mr. Dershowitz, what was in my mind, I'll tell 

you -- do you want me to tell you what was in my mind? 

0 Please answer the question, Mr. Sagor. 

A I can only tell you what was in my mind. 

0 Yes. 

A What was in my mind, it had to do with the fact 
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that you were getting accorded special treatment in the 
Courthouse by virtue of your position; that the Court of 
Appeals, if they listened to ordinary defense counsel, would 
have given short shrift to your mandamus and I felt the 
Court of Appeals was giving great respect to a Harvard 
Law Review professor, to listen to that, and you had alleged 
in your petition that Judge Bauman had acted beyond all 
reason in denying your request for the May 29th letter and 
that .tis the only thing in my mind, how outrageous I thought j 
it was they were giving you an accord of a 15-minute arqumentj 
on a petition for mandamus. 

The Goe memorandum was the furthest thinq from my 
mind, and still is. As we wrote in a 41-page briaf, it 

is absolutely de minimis, a footnote to the importance of 
the motion of the other legal questions that you are raising 
in this new trial motion. 

THE COURT: What happened to that mandamus 

petition? 

THE WITNESS: They denied it, your Honor. 

THE COURT: From the bench? 

THE WITNESS: From the bench. 

0 At the time they denied the mandamus from the 

bench, was the United States Court of Appeals informed 
of the existence of the Goe memorandum? 
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A No, they were not informed of the existence of 
the Goe memorandum. 

THE COURT: I do intend to reserve decision and 
give you an opportunity to submit briefs, but I have no 
hesitancy stating now that I regard that Goe situation as 
do minimis, quite aside from the fact of whether since it 
was in the possession of a branch of the enormous United 
States Government, knowledge was attributed to the 
individuals who were prosecuting that case. I regard it 
as de minimis because the three or four situations I.ouc? 
talked about at the trial made $50 worth pale into 
insignificance. That's my findinq on that point. 

0 Mr. Sagor, just referring to that specific issue, 
is it not true that Mr. Morvillo at the trial at which you 
attended, stated to the jury that as hard as Mr. Krieger, 
this eloquent lawyer, tried, he could not find Leuci telling 
one single silitary lie, not one sinqle solitary lie. 

MR. JAFFE: Objection. The record speaks for 

itself. 

THE COURT: I don't quite understand what this 
has to do with what we are here to discuss. 

MR. DERSHOWITZ: May I mention that, your Honor? 

THE COURT: Yes. 

MR. DFRSHOWITZ: Mr. Morvillo, at the trial. 
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said Mr. Leuci had not been caught in one single solitary 
lie. Had this material been turned over to the defense 
had had Leuci testified as he testified, and had he been 
confronted with the Goe memorandum, it would have been 
established that he had committed perjury in the presence 
of the jury. That is not a de minimis or trivial 

matter. 

THF COURT: I regard it as such. 

Go ahead. Since you are talking about what the 
jury may have thought, if Leuci had been caught in an 
"error or two and outright lie", let's understand what 
happened at the trial was that when your client took the 

I 

stand, he admitted the guts of the allegations against him. 

He assorted a defense of entrapment, which the jury rejected, 
but he admitted, and I have recently reread his direct 
testimony, having bought and paid for documents to which 
he had no right. So, don't tell me please what the jury 

might have found or not have found based on some $50 payoff. 

MR. DERSHOWITZ: It seems to me, your Honor, 

the issues as put by the Government were the credibility of 
Leuci versus the credibility of Posner on the important 
issue of entrapment, which the Supreme Court has -- 

THE COURT: Go ahead and prove that the Govern¬ 
ment deliberately suppressed evidence in the Supreme Court 
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of the United States. 


0 Do you recall on what day the United States 

Supreme Court denied petition for writ of certiorari? j 

A You would know better since you made a phone call ! 
to the Clerk of the Supreme Court, Mr. Rodack, to ask about ' 
th " lenial but for the record, it's June 10, 1974. 

0 Up until June 10th, 1974, had you informed me of 

the existence of the Coe memorandum? 

A Up until June 10th? I don't know, Mr. 

Dershowitz. I know we have often had chats. i truly : 


don't remember. But, if you will say that I did not, I 

will accept that. I do know I put it in an affidavit in 
connection with your motion for discovery. i have no 

recollection as I sit here now of telling you in one of ou r 
telephone conversations, chats about the Coe memorandum. 

T kind of think 1 did not, but I would never make any 
absolute statement of what I did or did not tell you on the 
telephone without checking notes. 

0 Would You check your notes? 

A Would I check my notes? 

Yes, right now, to resolve all doubts about that. 

If you tell me, Mr. Dershowitz, as to that I will 
accept your statement. 

0 1 would like y° u to check your notes, please. 


bOllT«ERN DISTRICT COURT REfOUTtBS U S COURlHOIlif 



. ' ► *4 Y t A - 


1 > 












bps 


A 930 

Sagor-direct 


641 


MR. JAFFE: While that is going on, your Honor, 
let the record reflect I am going to hand over to Mr. 
Dershovritz Government Exhibit 13 for identification, the 
excused copy of the May 28, 1974 letter from our office by 
me to you. 

MR. DERSHOWITZ: May I have one moment, your 


Honor? 

THE COURT: Yes. 

Marshal, I want only members of the workina pres 

in the second row on that side, please. 

THE MARSHAL: He is from Harvard Review. 

THE COURT: Young man, you may sit there. 

MR. JAFFF.: Your Honor, may I have a minute to 

confer with Mr. Sagor unrelated to his testimony? 

THE COURT: Yes. 

A I think the pending question was do I have a 

notation in my r ile of a conversation with you. Let me 
check further. 

No, I do not find a notation. I will take it, 
for purpose of the record, that you were first notified of 
the Goe memorandum in the Government’s affidavit of June 


19th, MD74. 

MR. DERSHOWITZ: Would Mr. Jaffe be prepared 

to make such representation since he was a party to that 

I 
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proceeding? 


MR. JAFFE: If you will defer just a moment, 

I 11 give you an answer. 

Your Honor, we will state for the record that th 
affidavit as dated there is a tatter of public record, and 
thafs what the record will reflect in this case. 

Do you recall my reaction to having received 
the information relating to the Goe memorandum? 

MR. dAFFE: Objection. 

THE COURT: Let me answer that. 

MR. JAFFE: No. I object. 

THE COURT: I think I would like to hear it. 

A Mr. Dershowitz, the answer is, I don't remember 
specifically, but I could tell you what it was because 

whenever I speak to you, your reaction is hysterical, so I 
assume it was hysterical. 

THE COURT: Strike it out. 


told — 


Do you specifically recall my reaction being 
When you were first shown the Goe memorandum? 


A Well, when did I show it to you, on the return 
date, were you in the company of Miss Baker and you had a 
cast around your neck having fallen from a chair? 
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0 That was the time. 

A Was that the time I gave you the extracted 

version of the Goe memorandum? 

0 Yes. 

A I think you said "We're going to win on this 

one." 

0 That's right. 

Do you recall me saying this does it, this puts 
us over the top, this is the first hard evidence that we 
have of Government knowledge? 

A Do you recall my laughing? 

MR. JAFFE: Excuse me. The Judge -- 
THE COURT: There is nothing humorous about this 

I want that thoroughly understood on all slides. 

Mr. Dershowitz has made a serious charge and I 
considerinq, one, whether or not he is in a position to 
prove it and, two, if he is not in a position to prove it 
what I should do about the charge that he has made in that 
event irresponsibly. # There is nothinq funny about that 
and I want that thorouqhly understood. At the end of 

this, I want Professor Dershowitz to tell me how he has 
proved this dreadfully — 

MR. DERSHOWITZ: I am prepared — 

THE COURT: Please, don't interruDt me. 
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Should he fail, I will then consider what 
disciplinary steps to take. 

MR. JAFFE: I was going to say , your ; 

object to that last question. It is not Mr. Dershowitz' 

testimony that matters. if he wants to testify, he can 

testify. I don't think Hr. Sagor should be asked what 
Mr. Dershowitz said. 

THE COURT: Let's assume Mr. Dershowitz' 
reaction was, "it puts us over the top." 

0 Can you reca11 you first confronted Mr. 

Deuci with the Goc memorandum? 

A Yes. i think I spoke to Mr. Leuci that very 

afternoon on April 9th, 1974. 

0 Were you in court when Mr. Leuci testified that 
at the time you showed him that Goe memorandum, you said 

terribly significant and you were already on the 
third story? 

A I remember he said somethinq, "What idiot knew 
about this" and I was annoyed. 

0 Did you say something about already being — 

A I think that was — 

0 Do you recall him saying that? 

A 1 recall him saying that. 

Did you normally go on the third story about 
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trivias, de minimis matters? 

f 

MR. JAFFE: I object. 

THE COURT: Sustained. 

0 Did you at that time regard the Goe memorandum 
as trivial and insignificant? 

MR. JAFFE: Objection. 

THE COURT: Sustained. 

Q At the time — 

THE COURT: I will let you answer that. 

Did you regard that as trivial? 

THE WITNESS: Yes, absolutely, and I can tell 
you why I was annoyed. 

THE COURT: I want to ask you. 

Go ahead. 

THE WITNESS: I was annoyed because I never saw 
it and I realized that if it were true, that would be 
silliness on someone's part, someone failed to tell 
prosecutors in the case, myself and Mr. Morvillo about the 
$50 incident. It was absolutely clear had we known 
Detective Leuci's memory would have been refreshed and he 
would have testified to that conduct, which he already 
admitted to and I was embarrassed because I take my respons 
ibilities very seriously and there should be absolutely no 
slio-up in connection with the prosecution of any case in 
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this Courthouse, and I was annoyed. But, I considered 

the Coe memorandum absolutely trivial, since the prosecutors 

\ 

did know and since there was a matter of $50 involved. 

1 also considered it trivial at that point because when I 
first spoke to Detective Leuci, he remembered having said 
it, but he didn't remember whet* r or not at the time it 


was indeed true 


That's why in the footnote to the 


Government's affidavit, I did not respond to the Court and 
brine it to the Court's attention because I had no knowl¬ 
edge then as of the date that I was supposed to respond to 

| 

the affidavit, that the allegation in fact was true, that 
Detective Leuci in fact had committed an act of misconduct. 

0 Did you at any time discuss the Goe memorandum 

and its contents with other Assistant United States 


Attorneys? 


0 Can you tell me with whom you discussed it? 

A I would say that I discussed it with — when 

it came to my attention after April 9th, you mean? 


If you can tell us who you discussed it with 


before that tim<-* -- 


mind? 


Obviously I can't. Do you have time frame in 


Can you tell us everybody in the United States 
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Attorney's office with whom you discussed the Ooe memo¬ 
randum? 

A I discussed it with Mr. Giuliani, Mr. Jaffe, 

Mr. Glekel, Mr. Grdon, I discussed it with Mr. Curran, 

I discussed it with Mr. Shaw, who is not in the United 
States Attorney, and I discussed it with Mr. Scoppetta. 
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Anyone else? 


Mr * re in»o t cT, -) ; ,]y morp . 


Did you over 


scussion with anybody 


- the u. ». Attorney's 0 . , « to whether or not 

there was an obligation to dispose the Coo memorandum? 


Hure. 


uid you ever have a discussion with anybody 


‘ n t K ' Unlted SMtOS Attorney's office as to whether you 


had a continuing obligation to disclose it? 


UOU ’ Uh ° thCr Ve h -d a continuing obligation. 


it was obvious to no at none point we are going o 


have a hearing in this case. 


v/as always unclear, g 


( Jivon tlio r^ondenr^ nf fr? 

eney of the Supreme Court and the motions you 


were making, when the hearing would take place. It was 


perfectly ciear when it came time for another affidavit 


in connection with the 0^0 

case, the government would re- 


=pond. which the government did, bring it to the atten- 


tion of the court. 


It is absolutely,in ny judgment as I sit here 


n ° W ' a t ° taU >' “““ nothing that required, sua 


sponto , immediately to como rushing up and file a paper in 


this court. , nay ljc wrong abQut that but that , s hQw z 


icol inside 


I'ere you aware that the Solicitor General, in 
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his brief in the Supreme Court,addressed himself to the 
possibility that the court might consider under the prin¬ 
ciples of Masorosh taking it and making its own decision 
as to whether a new trial should be granted? 

A That was one of the three proposals I think 

the Solicitor General suggested, yes, the court rejected. 

Q You at the time didn't know the court had re¬ 

jected that proposal, did you? 

<v /it the time the solicitor made it? 

(J That's right. 

A How would that be possible? 

( J You were aware of the three possibilities pro¬ 

posed by the Solicitor General to the United States Supremo 
Court, one of them included the possibility that the United 
States Supreme Court night consider and dispose of the 
new trial motion under the principles of Masorosh? 

/v Wo 11, to answer your question fully, which I'm 
sure you want me to do, you are asking a very hypothetical 
question, query. Hupposing the Supreme Court of the 
United States decided to decide this natter on papers be tore 
it, at that time they didn't have all the facts before it; 

they didn't have the debriefing Detective bouci ha i, 

they didn't have the particulars of my investigation 
surrounding who knew about the Goe memorandum and when 
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and if the Guprcnc Court was going to make its own do- 
termination those factors would bo presented to the 
Supremo Court. so the Solicitor General's statement 
obviously is incomplete, as you well know, as to the detail, 
of all the admissions Detective bcuci admitted to. 

Did there cone a tine when you had a discussion 
with anybody in the United States Attorney's Office as to 
when you should disclose the Goc memorandum to the de¬ 


fense? 


Yes. 


ban you tell us with whom you had that dis¬ 


cuss ion? 


Ycs * 1 had that discussion with Ilr. Glckel. 

* ) Wlicn y jU have that discussion with him? 

A '/oil, I had the discussion with Glekel, who 
was recently assigned in connection with th~ hearing. 

In briefing him in connection with the hearing I had a 
recent discussion with him where I told him about the legal 
problems that we are going to anticipate in the hearing, 
and 1 mentioned the Goe memorandum and suggested vc bring 
it to the attention of the court at the first appropriate 


time. 


In your discussions with Messrs. Gordon, Giuli¬ 
ani, Jaffp, I’oinbcrg and whoever else vou mentioned. 
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otner than Mr. Glekcl, in all your discussions with these 
assistant United Gtates attorneys, did the issue ever once 
arise as to when you should disclose the Goe memorandum? 

A No. It was considered by all people and 

concurred in my view that given the admissions of De¬ 
tective Leuci and even apart from the admission of Detective 
Lcuci, even if we didn't have that issue in the case, the 
Goe memorandum was absolutely do minimis, nothing calling 
for the government to ruch in immediately and file a 

report to this court. I may be wrong about that but 
that was my view. 

J v.as there then absolutely no discussion at all 
that you might — any discussion at all about — 

A That is correct, and I take full responsibil¬ 
ity for that decision as the assistant primarily in charge 
of this casein April, 1974. Of course, I have not had 
any real charge in connection with Detective Leuci's de¬ 
briefing, conducted by others. 


Lpecifically, you had a discussion with Mr. 


Gordon? 


Yes. 


Q And in your discussions with Mr. Gordon you 

obviously as you said discussed the Goe memorandum? 

A Yes. 
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You also discussed what you had disclosed to 
the Solicitor General and what he might disclose to the 
Supreme Court? 

A I don't think so. My discussion with Mr. Gor¬ 

don, as I remember, was always to discuss legal problems 
and tell hin what was happening, and I discussed the 
Goc memorandum, that it was not my judgment to discuss with 
him what or what not he should tell the .Solicitor General. 

1 have an expectation of what he told the .Solicitor 
General but I really don't want to speculate as to 
whether he did or did not. 

'.) bid your discussions with Mr. Gordon include 


any discussion as to whether or not you might consider tell-J 
ing us about the Goe memorandum? j 

A No. 

0 Vhcre was no such discussion? 

• I 

A No, such discussion. 

■j Was there ever a time during the pendency of the 

o 

May 20th, May 2hth proceedings in which we were seeking in 
court, both the District Cou r the Court of Appeals, 

all information necessary • make the fullest possible 

*' o 

presentation to the Supreme Court -- was there ever a time 
during that two-day period or thereabouts that you 
considered that it entered your mind to consider turning 
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over the dor memorandum to the defense? 

A Unite frankly, absolutely not, given the 

admission of Detective Leuci. They were sent up in a 

letter about taking money from seizures, giving narcotics 
to junkies and other such things, and that admission of the 
$50 from the seizure is incorporated in all the categories 
of misconduct. Ho as far as categories of misconduct, 
you had it. Obviously, as you well know,it would be 
inappropriate to raise to the Supreme Court the question 
of what the prosecutors knew when in connection with the 
doe memorandum, and it was obviously something to be 
considered by the District Court and is being considered 
by the District Court now. 

THE COURT: ,md it has !)Con. 

A /ind it lias been. 

Instead of your leveli r g a great charge 
against the' government for doing it, I will take it; 
as far as not bringing it to the attention of you on 
day 28th and 20th, don't blame the United States Attorney's 
Office, blame me. 

I think I am blameless as I sit here but -- 

TIIH COURT; I have forgotten now, but what 

was the rough amount of money that was involved in Leuci's 
testimony at the trial, in the three or four instances 
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that he admitted having committed some wrongdoing. 

It seems to mo I have a recollection one transaction in- 
volved $ VJOO. 

THF - WI ™ ,:SS = I thought it was 510,000. 

I hat would have boon tho total. 

THE WITNESS: I think Detective beuci said 

' JIV)0 ° r porhai>s rnoro » b “t I think at tho trial tho 
figure was 10,000. 

;m. nntSHowiTZ: It is our representation 

tlic figure was closer to $5500. 

' J As an °> ; I*erionco<l lawyer, do you not see any 

difference between crimes that the government learned about 
after trial and crimes that the government learned about 
prior to trial? Is there no difference whatsoever? 

Mi’.. JAFFE: Objection, 

vm; COURT: overruled. 

A There is a difference. 

Do therefore the material contained i„ the 
doe memorandum could not as a matter of practical 

legal significance be put as one of a small category of oth, 
crimes. 

1:!. JAlTn: Objection, your donor. We are 

getting back into a nice legal argument and that can be had 
without lr. Sagor on the stand. 
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TUK COURT: I want to give Mr. Dershowitz 


every opportunity to prove a serious charge. If he 
doesn't I v/ill have to decide what I an going to do 
about that in terms of suggesting possible disciplinary 
proceedings, so I want to give him every opportunity to prove 
that allegation because if it was improjjcrly made I for one 
will see to it that it docs not go unchallenged in the 
appropriate place. 

Go ahead. 

no you understand, Mr. Gaqor, that there is a 
significant legal difference for some purposes between in¬ 
formation that the government had prior to trial and in 
formation which the government learned subsequent to the 


trial? 


/V If you arc asking me the hypothetical question 
whether in some cases -- 

I 3m asking you the actual question, whether 
there is a difference in law between — 

A The answer is sometimes, Mr. bershowitz. 

0 Returning for a moment to April 30, 1974, 
the tine when the Solicitor General was first apprised, 
according to the government — 

A I'm not sure, Mr. Dershowitz. I think it'*, 

on that date. I think it may be that it was mentioned in 
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As I say, i was not thcro . 


T " at ' S Uat ° that »“«*» i" «y mind, „ a date .Mr. 


Gordon called the Solicitor. 


I believe that to be 


corr ect. It could bc a few days carUrr< 


Or later? 


I think April 30th is an outside 


date. 


" ' !OUl<I you rocaU °n :my 6th, i think it 

thiS COUrt ° r<lnr ^ h°Vf rnment to produce, to 

S °nd to the Solicitor General's Office thn • r 

arrice, the xnfornation? 


/CS ' but that already been done. 


Look- 


3t tranSCri ' >t « one point, x know that dodge 

Bauman suggested to Mr. Curran - , forgot Mr. Curran's 

response hut I do know whatever the court's direction was 
in that case, it had already been accomplished. 

BO you recall when the Supreme Court was scheduled 
originally to act on a petition lor writ of certiorari 
Before the new information was brought before it con- 
corning the Lcuci allegation? 

l'robably not. but I do know you know that be- 

cause you spoke to the clerk of o 

cxerh ot tiio Supreme Court. i do 

not have that information. 

t not in constant, repeated contact with you,, 
telling you about the status of the certiorari petition 


lournt dht.,ct court us court. 
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Iccauso of the rending stay of the mandamus and the -- 

A I remember discussion with you during that 
period. I do know you were speaking to Mr. Gordon too 
and he is a better person to ask about it. 

J We wish we could. He is out of the country, 

v/e hear. 

A had you advised us of this we could have made 
provisions to have him here. 

m 

THE COURT: Wnen will lie be back? 

THE WITNESS: I don't know, your Honor. 

MR. DHRSHOWITZ: We would like to call him 

in time for this hearing. 

THE COURT: I will sec ho returns in tine. 

THE WITNESS: What's your question? 

THE COURT: During the recess I should like 

you to find out when Mr. Gordon will be back. 

Ml?. JAFTE: Judge, as far as we know, he has 

been on business, not on vacation. 

MR. GLECKEL: Official business, your Honor, 

overseas. At the earliest he may be returning to this 
country some time early next week. 

ilR. JAFER: Do you want us to have him 

THE COURT: We will put it down for a week 

from Monday, if he is on official business. 
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ahead. 


IiY n<. iii;i(suowiTZ: 

0 To your knowlodqc., at the time that the 
-uci revelations were first made to Hr. Jaffa, to Mr. «ul| 

am. to nr. Puccio. was it the intention, as expressed in 
tee te.,al document of the United States Attorney's office, 
not to make that information public for a specific 
poriod of tine thereafter? 

Jm ' E ‘ 1 two objections. Th0 

first is the statement in that question assumes a fact not 
tu, record. The first disclosure was not made to the 
t u-oc people, it was made to Giuliani and to Puccio. 

• OERSIfOWITZ: Fine. 

™ E C ° URT! WiU Vou reframe the question, 

please. 

' J T ° y ° ur knowledge, do you have any knowledge 

^ t0 WhatUCr ° r " 0t at «» ti~ “hen the original disclo- 
■ures wore made to Mr. Giuliani, Hr. Jaffa and Hr. Puccio, 

gene*- 1 disclosures, on the 17th and lath, whether it was 

ntcntion of the United States attorney's office not 

to make that information available for a partieular period 
of time? 

« YOU mean the details of bond's alienation. 

Yho fact that any such allegation were made? 
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21 


I think Mr. Curran wrote this court a 


letter which I would like to read. Would you like mo to 


read it? I tliink to answer your question in part, yes. 


we had the information that the Baron's allegations in his 


affidavit arc perjurious, that we had every reason to 


believe that they nay well be natters of subornation 


of perjury involved in connection with the Baron's allega¬ 


tion, and frankly I want to investigate that further, 


bo to sone extent the government probably did want some 


delay in connection with this hearing and I understand. 


as you know now, we are not going to hear from Mr. Baron 


Lawrence from the witness stand. I would like to read 


the letter. 
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6C0 

LCt "° cli,rif y *i«t. Arc you suggest- 

ing that the reason you want a delay i„ reviewing the Leuci 
material had to do with the Damn's affidavit? 

■ ■o. Uhat I'm suggest'no to you is 

that there was a feeling in the United States Attorney's 
wffiro for some delay in connection with the hearing. 

That may well bo some secondary benefit to Leuci's revela¬ 
tions because the office may well want an opportunity to ! 
investigate further what the office considered perjurious 
statements in the baron's affidavit. At any rate. j 

•hat was not a controlling factor and there was no notion 
whatsoever of withholding from defense counsel in this case! 
the Leuci revelations, so called. 

At any rate, as you know, Ur. Curran soon after ! 

wrote a letter to this court and I'm going to read that ; 
letter. 

I did not. Know it at the tine. 

N’o, hut it was shown to you. Hr. Dcrshowitz, 
not made part of the public record in this case. 

Several weeks, perhaps over a month later. 

ihat is, at the tine the letter was sent I had absolutely j 
no knowledge —— 

if!L COURT: I believe I sealed it 

' 

•I'm: wrrorss, Vos, you did, your honor. 
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i'IH. DI’RSHOWITZ: And nay the record reflect 

we received no notification any such letter had been 


sent -- 


is dealed. 


Till. COURT: That’s customary when a document 


As you know, Mr. Dershowitz, on April 23, 1074, 
dr. Curran handed up to Judge Bauman the following letter 
addressed to the Hon. Arnold Bauman, United States Dis¬ 
trict Judge — 

UIL COURT: What’s the date again? 

THU WITNESS: April 23, 1074. 

A United States Courthouse, Foley Square, dew 

/ork ' rj * Y * 1M07. Re: United States against I 

Iidmund Rosner, 72 Criminal 782: 

"Dear Judge Bauman: 

j he defendant’s application for relief in the 
aeove case, which is now before your Honor, involves a 
claim that Robert Louci testified falsely at the trial 
and that the government was then aware of this. 

"This is to inform the court that for the 
first tine last week Mr. Louci told the government of cer¬ 
tain criminal acts committed by him when he was a member 
of the narcotics Division of the How York City Police Depart¬ 
ment, about which Mr. Louci did not testify at the trial 
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I stress that none of this activity was or cou 

1 WlVO l>OCM known to tho government then. Moreover, these 
activities, as detailed by fir. Louci himself, do not 
involve the allegations made by the defendant in the 
instant application nor does this new information affect 

the papers already filed by tho government in opposition 
to the pending notion. 

-he government is now conducting a full in¬ 
vestigation in all of nr. Lcuci's recent disclosures and 
I assure you that this inquiry will, be as expeditious as 
; o.jsiL In addition, it would appear that there is j 

n serious reason to question certain sworn statements of | 

’fact* in the defendant's motion papers and this is also 
being investigated." 

l'aqe 2 of the letter reads: 

"Justice to all concerned requires that the 
government have all the facts before a full assessment of 
this matter can be made. For that reason, and because 

° f U:: i,roa ‘ 1(;r implications, I believe that this investiga¬ 
tion .hould be conducted and, if possible, fully concluded 
before any further proceedings are held on tho instant no- 
1 i "i. Accordingly, we request that any argument or 
hearing in the above matter be adjourned for a reasonable 
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o 

"I boliovo that disclosure of the contents 


:t 

of this letter at the present tine would jeopardize the 


1 

investigations v/hich are just beginning and could well 

i 


5 

jeopardize Mr. Lcuci's life. Accordingly, I also rcspecl 


fi 

fully request that this letter be nade a part of the record 


7 

in this case and that it be ordered sealed." 


• 

8 

0 May I see that letter, please? 


;> 

a Certainly. 


JO 

;1R. DHRSHOWITZ: Defendant moves for the admin 

i- 

■ 11 

sion of that letter into evidence. 


12 

Tlir COURT: Received. -It's all been read 


i:t 

into the record but it's received. 


11 *1R. DERSIIOWITZ: I would lil:c to rearl ono 


15 j portion of it on the first page. 


Hi *’1R. JAFFE: May wo nark that as the next 


, 17 

government's exhibit, please. 


18 

i 

THI, COURT: All right. Wo are going to 


P 

10 

take a recess in a few minutes. 


1 

20 

(Government's Exhibit 14 was received in 


21 

evidence.) 



MR. DbkbllOWITZ: before the recess, may I 


Z\ 

| 

just road this and ask one question? 

1 

21 

THE COURT: Yes. 


25 

I have already said I ordered it sealed and 1 
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iclievo it was delivered to mo personally. 

U Ilay 1 road thG following statement from the 
letter of April 23rd: 

"I stress that none of this activity was or 
could have boon known to the government then." 

ho you recall reading that? 

a That's in connection with Louci's recent 
admissions, llr. Dorshowitz. 

0 I understand that. Do you recall reading 
that line in the letter? 

A Yes, I do. 

At the tine you read that lino in the letter 
.-.’etc you aware of the Goo nenorandun? 

I didn't write the letter, Mr.Dershowitz. 

The question is whether Mr. Curran was informed, if he was, 
and I don't know that he was. 

I ask you whether you read this letter. 

M bid I read the letter? 

0 Yes. 

n.<. JAFFi:: Ho just read it. 

Would you road the letter before it was sub- 
° r after it was submitted in secret to Judge 


bauman? 


I did read that letter after it was sub- 
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2 

mittod. 


:i 

Q At tho tinG you read the letter and that line 


i 

m the letter, wore you aware of the existence of the Goe 


r> 

memorandum? 


r> 

A Yes, I was. 


7 

^ero you aware that the government had in its 


H 

possession at the time it sent this letter to Judge Bauman 


<* 

evidence indicating that there were federal agents and 


10 

federal government people who knew about a crime that 

*• ■ | 


11 

• ir. Lcuci did not admit to at the trial? 


12 

A 'lr.Dorshowitz, this letter stands and is 


i:i 

absolutely clear on its face. 


n 

Will you please answer the question. Were 


if) 

you aware at the time you read this letter -- 


16 

A dr. Oershowitz, I was aware of the -- 


17 

dR. JAFFd : ;ir. Gagor, don't argue with 


\H 

him, please. 


19 

I object to that question. 


20 ! ' 

TUP COURT: Answer it briefly. 


21 

A There is absolutely nothing inconsistent in 


22 

that letter — 


2.-1 

mlR COURT: Were you aware of the Goe memoran-j 


24 

dura when you road that? 



THE WITNESS: Yes, your Honor. 
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ec6 


was I aware of the Goe memorandum when I read 


20 


THE COURT: Yes. 


THE WITNESS: 


To the extent I know about the 


boo nemorandu,, on April 9th. I was aware of the 


memorandum. 


Wow, you have testified extensively that the 

GO ° mCn0randurn I ,alcs in significance to the subsequent 
latters admitted to by Robert I>euci. 

i'ilE COURT: I said that. 


"ERSHOWITZ, i think the Witness hid 


too. 


J At tho tirac ' tha t TOh first road the Goo n,enoran- 
" Um W ° rC y ° U auare uf otlmr adnissions that ho made 

to dr. Jaffo and tlr. Giuliani and Mr. Puccio on April 


17 tli? 


Absolutely not. 


f -> So at the tine you first cane upon the Goe nemor 
andun and read it you did not know of any other crime com¬ 
mitted by lr. Leuci that he had not admitted to at 


trial? 


Tho point — 

Would you answer yes or no. 

T cannot because you arc putting an ambiguity 
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in this case and you know full well 


f.G7 


There are admis¬ 
sions of Ixuici at the Rosner trial and there arc admissions 
of Leuci as of April 17th. You are confusing the two 

purposely. 

U I am asking you on April 17th. 

A On April Oth, when I thought in my mind it was 

trivial, I was thinking of Leuci' s adnissi a at the 
Rosner trial. 

With respect to .Mr. Curran's letter you knew 
full well that the admissions in Mr. Curran's letter refer 
not to the admissions in the Rosner trial hut to the admis¬ 
sions he made to Mr. Oiuliani and Mr. kuccio on April 
17th. 

0 May I repeat the question -- 

Tin: COURT: No, I happen to think Mr. 

Lagor is right. It's apparent from the letter he is not 
talking about the admissions that were marie at the trial. 
Certainly I read the letter as indicating that Leuci — and 
1 was the recipient of the letter — that Leuci was now 
tolling him things hr' didn’t know about his previous 
criminal conduct and in substance lie v/anted to investigate 
that before the hearing this natter proceeded. 

MR. DLRS1IOWII A : Thot 1 s entirely consis tent 

with our argument. Our argument is that on April 9th, 

SOUTHERN DISTRICT COURT REPORTERS US COURTHOUSE 
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’•/lion Hr. Gaqor, learned about the Goo memorandum, ho did 
not have in his possession any evidence whatsoever that 

, r l,Cl ha<] liod in an X respect about his prior criminal 
record. The Goo memorandum was the first crime brought 


to the attention of nr. Sagor which was not admitted to at 
' ' oulf1 liko to establish that in the record. 


Yin; WITNLSS: You cannot establish it as of 

A'ril 9th, Hr.borshowitz, because Mr. leuci told me, as 
you will remember from my testimony, that he was not 

Urc whon 1 fi rst spoke to him that he had in 
fact done it. 

v .'era you aware on April 9th that !r. Leuci ad- 

tod to federal officials that ho had done it? 

A He had said to federd. -officials that ho had 
<l >n ° IIe also told mo that ho had an emotional ses¬ 


sion with them when they were accusing the New York City 
1 o’ lco ' )0 i"'rtnont of everything under the sun and he had 
indicated about a situation involving federal officials, 
'•bother it actually occurred or not that he himself had ! 
received -,o or not, that he wasn't sure of, and he was on ; 
t u run and I was on the run to get finished with the thrust! 
of the affidavit which were the Baron's allegations. 

Hut the important matter that I think we have 
to bring out is at the tine you first read the Goo memorandum 
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at the tine you first road the doe memorandum, you did r.ot 
have in mind the massive evidence of crimes which were later 
admitted to by Robert Lcuci? 
a That is correct. 

.1R. JAFFJ2: I object to the form of that 

juostion. 

YHL COURT: The witness answered that's cor¬ 

rect and we will nov; take the afternoon rcscss. 

{Recess.) 

HV MR. DIIKSUOWITZ: 

(.» ;ir. baqor, if it we re to turn out tomorrow dr. 

Leuci would cone to you and tell you he has admitted yet 

* 

another crime involving $50 which he had not yet testified 
to two days ago would you feel it was your obligation to 
turn it over to defense? 


MR. JAITT: Objection. 

TUI COURT: I said four times I -./ill not per¬ 

mit hypothetical questions. Sustained. I nov; say it 
for the fifth time. Sustained. 

Po you consider it your duty to turn over to 
the defendant any subsequent admissions of crime that dr. 
Lcuci may make? 


1R. 

JAFIT: 

Ohjection 

Tin: 

COURT: 

Sustained 
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Did thrrc cone a time this year when you 
learned about the existence of tape recordings made of the 
Baron by ir. Rogers' office? 


U Did you learn that they contained detailed alio 

gations of various charges made against Detective Leuci? 

A I think you may have told me that, Hr. Dersho- 

w i t z . 

1)i(i learn -- did you over hear the tapes? 

A I-et no -- do you want me to explain what hap¬ 


pened? 


Yes. 


.Sure. 


if. 1 ! 


ihoro cane a time when llr. Rogers sent us, on 
his own motion, 1 think some time Juno 13th or so, a tape 
.ccor ting, one tape of a conversation lie tween ;ir. Cunning¬ 
ham of his office and Hr. Baron and maybe some other 
investigator. I did listen to a part cf that tape 


record Lng 


luck of the speech on the tape recording was 


indecipherable to me. 


''t the tine when you turned over the Coe memor¬ 
andum to us had you made a decision whether you were 

going to turn these tapes over to us or make us aware of their 
existence? 
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A Did I have the tapes — which day did the 
government file its affidavit, Mr. Dcrshowitz? 

<J Juno 19th, 20th. 

a I don't know when I physically received the 
tape. It would not be my expectation to turn over the 

tape recordings to you. Whatever use we were going to 
make of the tape recordings was in cross examination 
of the Baron. The tape — 

C You do not -- 

A I asked Mr. Rogers whether there was anything 

why he was sending me the tape recordings. He said in 
connection with the hearing. I said what is on the 

tape recordings. He said a conversation with Mr. 

Cunningham and tie Baron that he thought we should have. 

1 didn’t listen to the tape recordings and it was our 
intention, if possible,, some tine to cross examine the 
Baren from the tape recordings. You got the tape 

recordings because Detective Louci told you in his inter¬ 
view that he had heard a tape recording with me and the 
government consented to turn over the tape recordings to 


U But it was not vour intention to disclose to 
us tn existence of those tape recordings until the Baron 
testified? 
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•*IR. JAITi; : 


Objection, 


sworod 


Tim COURT: Go ahead. 

1 kn ° V/ ab ° Ut onc ta P° recording, and having not 
heard the tape recording it wan not ny expectation of 
turning it over to you. 

I asked Mr. Rogers whether there wan anything ' 
th ° taP£ ' rOCOMi » < > significance, 
ihere wan southing of sig„ifi canco that would have helped 

/0 “ 1 W ° UlJ " avo t"™'' ^ over to you. y ou knew 

the tape recordings were no secret. „ r . heuci told you 

->f it and the government consented to turning it over to 

/0 '' ‘'blood, the governnont volunteered and told you - 

Mr. Oppcnhcim from Mr. Rosner's offree - that there were 

additional tape recordings. When we learned there j 

wore additional tape recordings wo told Mr n . 

i. wo told .Ir. Opponhoin, who 

wanted to listen to the one tape recording. 

d hut you did not tell us about the existence of 

the tape recording until such tine as Mr. leuci volunteered ! 
tu. fact that those tape recordings existed? 

lo. the tape recordings put the lie to Mr. Law¬ 
rence in Miss Maker's affidavit; Mr. Lawrence said that he 
II <n „ tape recording to Mr. Sherman in January, 1073 . 

l r ° m W ' ,at " n terming, Mr. Sherman never received 
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any tape recording from the Karon, any tape recordings made 
by Mr. I'ogers' office was made in March, so it is ab- 
soIntely impossible for the Baron to make the allegation 
tiiat the United States Government, through Mr. Gherman, had 
taj^c recordings which did not exist in January, 1073 , and 
our interest in the tape recordings was, among many 
things, to cross examine the Baron on then. My expecta¬ 

tion was not to tell you about that tape recording because 
expected to use that in conjunction with the Baron's 
cross examination. 

<1 Uc.ro. you aware the tape recording con¬ 
tained a statement by Mr. Cunningham stating that the 
lie detector test administered to Mr. Baron was erroneous 
and improper and there was no way anybody could conclude 
that the Baron was telling a lie on the basis of those lie 
detector tests? 

A Absolutely not. I do know what Mr. Bogrrs' 
office, filed in his affidavit,thinks about the allegations 
of the Baron, but I am not familiar with thit statement 
oi .ir. Cunningham. 

*• ULitMIOWITZ: Wo vould li.).o t.o novo 

the admission of that tape recording into evidence fo; 
your Honor to play if and when he thinks it appropriate. 

MB. JAITB: We object to that. Judge. 
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l«hat SOI.K'l»ocly else ^r 

thinks of some lie detector test i ;< al) . 

SO lute ly i rrc ] e Van t- T r 

• relevant. If wo want to get into the subject 

detector tests wo can get into what they 
thOUqht ° f *” — li« -otcctor tests,if that 

•■anpons to be on the tape. 


Tun COURT: 


ing take? 


How long does that tape rccorrj- 


!l <. I)iii’UHOWITZ: 


Unfortunately, there 


Jr ' totally about si y > 


y-tx .hours of tape 
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THE COURT: That wouldn't stop you any. 

Mow much is important -- 

MP. DFRSHOWITZ: I think the first tape is 
important for you to hear. I think the first tape 
indicates the clear consistency between the story told by 
the Baron to us and the story told by Mr. Rogers's office 
a year or so earlier and it also contains the allegations 
that I have just stated to the Court. 

So it's one, basically one tape that would take 
probably 40 minutes to listen to, 1 think. 

MR. JAFFF: Your Honor, our objection is if the 
defendant wants to have what Mr. Lawrence said os allega¬ 
tions put into evidence before this Court, Mr. Lawrence 
is available. They have assured us Mr. Lawrence will take 
the stand and now they have changed their mind and decided 
ho wouldn't. We strenuously object to puttina any state¬ 
ments by Mr. Lawrence into this court as evidence unless 
Lawrence gets up on the witness stand and subjects himself 
to cross-examination. 

THE COURT: That is fair enough. 

Sustained. 

MR. DFRSHOWITZ: May I make an offer of proof? 

THE COURT: No. If you want to put that in, I 
v;i 1 1 permit you to put it in or I will permit them to cross- 
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examine from it after you put Mr. Lawrence on the witness 
stand. 

MR. DERSHOWITZ: May I not make an offer of 

proof? 

THE COURT: Oh, make an offer of proof. 

MR. DERSHOWITZ: Our offer of proof is then the 
Laron made allegations to Mr. Rogers in March of 1973 
similar to allegations he had made in December and January 
to various other states and Federal officials. 

THE COURT: December and January 1972? 

MR. DERSHOWITZ: '72 and '73. 

THE COURT: After the trial, after the verdict 
in this case? 

MR. DERSHOWITZ: Yes. 

THE COURT: Objection sustained. 

MR. DERSHOWITZ: After the verdict and before 

tho sentencing and we are not seekina to introduce Mr. 
Lawrence as to the present truth of his alienations on the 
yround that the present truth of much of his alleaations 
have been confirmed by Mr. Leuci and Mr. I.euci is the best 
evidence of his own criminality, but simply to make a 
record establishing that these alienations were made back 
in December 1972 and January through March 1973. 

THE COURT: Do you question that? You have 
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heard the tape, I take it. 

MR. JAFFE: No, your Honor, I have not heard 

the tape. What I do question is the testimony at this 
trial, at this hearina is that Lawrence's alienations to 
the agents involved were nowhere near specific as Lawrence's 
present allegations and v/hat Lawrence's allegations were 
between the time he first talked to Sherman in Nadjari's 
office and Roger's office and later told Rogers and later 
came forward in an affidavit and put them on paper and swore 
to the truth of them, are very inconsistent. They change. 
They become more and more and more specific. 

Now, allegations exist all over the place. 

Taylor testified here tnat he talked to Lawrence as far back 
as '69 and we asked him, what do you know about involvement 
with corrupt police officers. He said absolutely 

nothing. 

THE COURT: Listen, T have consistently ruled 
throughout the trial and in this proceeding that I would 
not permit or go into unproven allegations of criminal 
conduct. I don't see that this differs from any of the 
rest of it. Whether Lawrence said it or some other 

stool pigeon said it really doesn't make a great deal of 
difference. It is in that category. 

One further thing. I am prepared at this time 
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to take this legal position, in that whatever Mr Lawrence 
said was said after the verdict in the case, it could not 
possibly have affected the verdict in the case and I do not 
agree with Professor Dershowitz' contentions that simply 
because it was not available to them at the time he made his 
first new trial motion, that that should result in a setting 
aside of the versict in which it could have played no part. 

MR. JAFFE: Your Honor, may we make one further 
comment. That comment is this: 

The Court has been given a series of allegations 
by Lawrence. Leuci was cross-examined by Professor 
Dershowitz. Leuci admitted two of the allegations, maybe 

three of the allegations that Lawrence made in his most 
recent affidavit. The other allegations are very, very — 

well, they are allegations of specific crimes alleging that 
Leuci was a dope peddler in a long dope conspiracy with the 


baron. 


I fie Baron is not here to testify to those 


is available to the defense but they don't want to put him 


on for whatever reason. 


Now, we take the position that the failure to 
call Lawrence at this time, at this hearing, entitles us to 
have the Baron's affidavit stricken out and all the alleg¬ 
ations stricken out and the only evidence of misconduct 
Leuci and the baron is what Leuci admitted to because it 
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is absolutely outrageous that the defense be entitled to 
put in a series of what we believe to be false affidavits, 
have them sworn to and have hearinas predicated -- 

THE COURT: It was merely on the basis upon which 
I granted this hearing. It is not in evidence. 

MR. DERSHOWITZ: May the record reflect at the 
time the Earon's allegations were submitted in affidavit 
form, the defendant did not have any knowledge of Mr. Leuci's 1 
recantations of crime. What happened is that time and 
events overcame us and that is at the time the Baron's 
allegations were plainly the best evide 2 available to the 
defendant, that Lcuci had committed more crimes that he 
admitted to. Subsequently to that they developed far 
better evidence, unimpeachable evidence by Mr. Leuci him¬ 
self. Mr. Leuci continued to admit more crimes that he 
has denied to Federal officials to us and it is our expecta- 
tion he will continue to admit even more crimes, but at the 
moment we have no reason to put on Mr. Lawrence to prove -- 
THE COURT: That is your tactical decision. 

Tt has legal consequences. You may make the choice. 

You are the attorney in charoe of your case. 

Proceed. 

MR. DERSHOWITZ: We have no further questions of 

I 

Mr. Sagor. 
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TMF COURT: Anything? 

MR. JAFFE: May I have just, a moment, your Honor?! 

THE COURT: Yes. 


CROSS EXAMINATION 


bY MR. JAFFE: 


0 Mr. Sagor, with regard to this tape that you 
hnvn Leon questioned about — with reoard to the tape that 
Professor that just made reference to, would you tell the 
Court specifically when it was that you first heard about 
the existence of that tape? Was that in June of 1974? 

A We have a .etter from Mr. Rogers, Mr. Jaffe, 

in the correspondence file. I could read that. That 
letter had to do with one tape recording and after Mr. 
Rogers sent over other tape recordinns and told us about 
it, I on my own, since we were going to turn over one tape 
recording, told Mr. Dershowitz or Mr. Oppenheimer or Miss 
baker, one of tha defense team, about the existence of the 
other tapes. 

I think the first tape is June 18th. I could 
read the letter and tell you for certain. The record 
should reflect, if you asked me the nuestion, that this is 
the first time to my knowledge anybody in the United States 
Attorney's office has known about a tape recording in Mr. 
Roger's office. 
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0 That was the next specific — 

A That was in March. 

0 That was the next specific auestion to you. 

Was that the first time, the letter from Mr. Rogers, that 
you or anyone in the United States Attorney's office to 
your knowledge first heard of the existence of this tape? 

A It is the first time I heard of the existence 

of the tape. It is possible that in papers they gave me, 
they indicated that he had a tape, but I don't remember. 

I don't think so. It's the first time I knew about it, 

consciously, that there was a tape. 

THE COURT: What's Mr. Roger's exact job? 

THE WITNESS: He, your Honor, is the -- I don't 
know what his title is but he is elected by the five 
District Attorneys as tie narcotics prosecutor -- 
THE COURT: He is the overall narcotics 
prosecutor for New York City? 

THE WITNESS: That's right. 

0 Directing your attention to ,the time -- until 

Mr. Glekel finds that letter -- 

A I think there are two letters, Mr. Jaffe. 

The first from Mr. Rogers is dated June 19, 1974. It is 
on carbon paper. I don't have the — no, I have it. 

It is directed to Mr. Curran. It says: 
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"Due to the recent revelations in the newspapers 
concerning Detective Robert Leuci and Informant 
Richard Lawrence, a/k/a the Baron, I am forwarding 
to you a copy of a tape recordina made of an interview 
between Mr. Lawrence and David Cunningham of my office 
This interview took place on March 2#, 1973, during 
preparation of Mr. Lawrence's testimony on a separate 
and distinct matter. I am sure you are aware of 

these facts, but due to the recent revelations this 
interview may prove to be of some value to your office 
I stand ready to supply you with additional inform¬ 
ation." 

One tape recording was submitted pursuant to 
that and then there is another letter from Mr. Rooers dated 
I think, the 27th of June. 

Is it necessary to read that? 

0 Do. 

Directing your attention to on or about April 

8th or 9th 

A I may have misspoke about the June 27th letter. 

I think there is one but I am not sure. 

0 Mr. Sagor, directing your attention to April 

8th or 9th, that's the day you testified that you had a 
conversation with Detective Leuci concerning the Goe memo- 
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randum, is that correct? 

A Yes. 

0 Is it a fact, sir, that the reason that you were 

as upset as you were as has been described by both yourself 
and Detective Leuci concerning the Goe memorandum, is that 
you were aware, were you not, that Leuci had testified at 
the Kosner trial as to his criminal involvement. That's 
correct, is it not? 

A Right. 

Q You were aware, were you not, that had the Govern¬ 

ment, whatever agency of the Government made that Goe 
memorandum available to either you or Mr. Morvillo, you would 
have questioned Detective Leuci about that, would you not? 

A Absolutely true. 

0 And Mr, Leuci would have testified to that at 

trial, is that correct? 

A That’s correct. 

0 So that the reason that you were in the state of 

mind as it was described before, was that you did not want 
to have any problem, oven thouoh it may be a de minimis 
problem, created by the fact that some way you had not 
received or for some reason you had not received the memo¬ 
randum that you saw on that day, is that correct? 

A Yes. 


SOUTHERN Di$ t RICT COURT REPORTERS U S COURTHOUSE 


. t. i, * 


» • * > ' < r *4 V 


4* t* t 




684 


A 973 

lz S Sagor-cross 

0 Mr. Sagor, did you ever wilfully suppress any 

evidence or fail to comply with any of the rules under 
Brady versus Maryland? 

MR. DERSHOWITZ: Objection, your Honor. 

THE COURT: Overruled. 

A No. 

MR. JAFFE: No further questions. 

THE COURT: Anything further? 

MR. DERSHOWITZ: We have no further questions. 

THF. COURT: You may step down. 

(Witness excused.) 

THE COURT: Call your next witness. 

MR. DERSHOWITZ: We have one final witness, 

Mr. Backster. 

May we approach the bench as that witness is 
being called? 

THE COURT: Yes. 

(At the side bar. ) 

MR. DERSHOWITZ: Your Honor, T think we can finish 
with this witness in about ten minutes and it's my strong 
hope subject, of course, to being at your Honor's disposal 
for any, I shudder to use the word, possible disciplinary 
suggestions -- 

THE COURT: I am qoinq to give you every oppor- 
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1 

lzs 


. 

tunity to prove these statements that you made. Professor. 


:i 

I mean that. You will have as long as and as much as -- 


i 

MR. DFRSHOWITZ: That matter, as far as we are 


. » 

concerne' is finished. We have done all we propose to 


t> 

do at this point other than the possible callino of Mr. 


i 

Gordon, who we would like to -- 


H 

THE COURT: I have set that down for a week from 


• I 

Monday. 


- 1 " 

MR. DERSHOWITZ : Can we, in this hearina today. 


I 1 

and not resume on Friday, and pick it up a week from Monday 



if anything is necessary? 


II 

THE COURT: Do you contemplate any other 


1 1 

witnesses as you stand here now? 


ir> 

MR. DFRSHOWITZ: No. 


Hi 

THE COURT: Then you have nothina to bring you 


IT 

in on Friday. 


IH 

MR. JAFFF : We do. The matter we have to 


- II) 

complete is this. Your Honor has yet to rule on that 


20 

last group of papers. We have this afternoon provided 


2! 

Mr. Dershowitz with the rest of the papers vou ordered us 


• >•> 

— 

to turn over. That is now complete. If Professor 


li'i 

Dershowitz is aoing to rest his hearino and resume to hear 


21 

only Mr. Gordon a week from Monday and he hears onlv Mr. 


2', 

Gordon, that’s fine. Rut in the interim he indicated 
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he cy want to recall certain other witnesses, includinc 
Detective Leuci upon his having read the papers. 

MH. DERSHOWTTZ: We have no current expectation 
of doing that. 


MR. JAFFE: Let me just finish my statement. 


Prof sor. 


If he reads all the papers and states to us that 
ho has no intention of calling anybody else but Gordon, 
that's fine. We would like to have that whole matter of 


doing through all the files and all the papers completed ' 
and have a statement in court on F r idav that he is done 
except for Gordon because otherwise, a week from now we will 
have a reopenino of the entire hearina. 

THF COURT: He tells me that the last witness 
will take about ten minutes. I have this file on my 

hesk. i am going to go through it between that time and 

4,3 °* 1 wil1 ask Professor Dershowitz to read all of this 

mator.al over the weekend -- I mean tomorrow. And if he 

intends to call any further witnesses based on that, we 
will reconvene on Friday morning. 

MR. DERSHOWITZ: Is it possible - it would be a 
tremendous incon venience for me — 

THE COURT: I am not particularly keen on coming 
in on this particular Friday, but I will do it if it is 
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nocossary to comp te this hearing. 

MR. DERSHOWITZ: We can represent to the Court 
that we have no current intention of callinn anybody — 

THE COURT: I understand that and if that 
continues after you have read what’s made available to you, 
then we will recess until a week from Monday. Hut if, 
after reading this material tomorrow, or today, or tonioht, 
you feel that you want to go forward, then be here Friday 
morning with those people or call me at my home and let me 
know that I am to be in court on that day. 

MR. DERSHOWITZ: What I would really like to 

V 

request, if it's not too difficult, is that if that does 
happen and I don't expect it would happen, that we could do 
this all together on Monday. It is really an enormous 
inconvenience to me to have to come down on Friday for a 
half hour. 

THE COURT: It is not pleasant for anybody. 

MR. DERSHOWITZ: It is extremely difficult for 

me -- 

THE COURT: I do feel I have niven you the 
fullest kind of opportunity to make a record here. 

^Frankly, I expect to be criticized for it at the Court of 
Appeals, but I felt it would be terribly important you have 
every opportunity to put on the record everything that might 
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bear on this subject whether 
T do want to wind this up. 

MP. DFIRSHOWITZ : 
this afternoon. If i can 
Honor -- 


977 

i aqrced with it or not. 

I think we can wind this 
explain off the record to 


up 

your 


THF COURT: I will near you after the witness 
and after I have gone throuoh that file and if you have 
urgent personal circumstances, I will consider them. 

( Tn open court.) 

™ r COURT: Call the next witness, please. 
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i 

C L F V F 

BACKSTER , called as a witness by 


; t 1 

the defendant, beinq first duly sworn, testified as 


1 

follows: 


r, 

DIRECT EXAMINATION 



DY MR. DERSHOWITZ: 


7 1 

0 

Mr. Backster, are you a recognized expert in the 


" 

use of the 

polygraph? 


» 

A 

I believe there are those who will say that, 



yes. 



1! 

* 


THE COURT: Where is your office? 


12 


THE WITNESS: In New York Citv, sir. 

. 

i:i 


THE COURT: Where? 

1 

ii 


THE WITNESS: 165 West 46th Street. 


ir, 


MR. DERSHOWITZ: Will the Government consent to 


i<; 

admitting 

the statements relating to Mr. Backster's back- 


17 

ground without having to go throuah his long list of -- 


18 


THE COURT: When I was in practice, I once 


» f 

brought a 

client of mine up to Mr. Backster's office for 


•20 

examination and after which I decided he would not be 


1 

21 

permitted 

to take the stand. So I will accept Mr. 


22 

1 

Backster. 



21 

25 
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0 Can you tell us whether on June 26, 1974, you 
examined the polygraph charts of Richard Baron Lawrence 
made on January 17, 1973, by Harry T. Mahoney? 

A Yes, that's correct. 

0 Did you form a conclusion on the basis of 
examining those charts? 

A I formed -- well, actually I miqht explain v/e 

have three determinations that can be made from polygraph 
charts. Either in our opinion the man is being deceptive, 
truthful or in our opinion the charts are inconclusive 
and my result was, as far as my review of the charts were 
concerned, I felt the charts were totally inconclusive. 

9 Can you tell me how many indicators there existed 
on the Baron’s graphs? 

A There were three indices that were recorded, 

namely, the breathing, galvanic skin results which were not 
functioning, and the cardio or blood pressure, heart 
phenomena. There were two tracings representing the 

breathing phenomena. In other words, there was a chest 

tracing and a stomach tracing and these tend to be very 
similar, but one can account as a sort of a confirmation 
on the other on the same index. 

9 Would you say generally how many independent 

indicia were used? 
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A The standard three. 

. I 

0 Were all three working? 

A No, the galvanic skin response index was extremely! 

sluggish to the point of being non-."•oductive. 

Q You looked at control question No. 6, did you not? 

A Well, maybe you should read t question for me. 

Q "Have you ever lied to the P.NDD?" 

A This was a ouestion, in fact -- in the way of 

background, I might state as far as modern polyor3ph 
procedure is concerned, not only need there be a lack of 
reaction to relevant questions but a presence of reaction 
on the control question. 

On this set of questions I had difficulty in 
trying o determine what the control questions would be, 
and the No. 6 question that you mentioned: 

"Have you ever lied to the Bureau of Narcotics 
& Drug Division" I would not be able to decide whether 
that was a control or relevant question. If it were a 
relevant question, it was a very poorly formulated ouestion, 
being ambiguous, so I think this would not really classify 
in either of those two classifications. 

0 Do you think an expert could make a positive, 

firm conclusion that the Baron was lyingon the basis of the 
charts and the questions that you have examine? 

SOUTHERN DISTRICT COURT REPORTERS U V COURTHOUSE 
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A Would you repeat that again, now? 

An expert? 

0 Could an expert — 

THE C0URT: Will you read the question. 

(Question read.) 

A lf 1 unde rstand your question, you are askinq 
me if two experts could disagree. 

I am asking you could any expert reasonably 
conclude on the basis of these charts positively that the 
baron was lying? 

I would state not, in my opinion. 

MK. DERSHOwm. No further ouestions, your 


Honor. 


CKOSS EXAMINATION 
BY MR. SAGOR: 


When the question was asked of you positively, 

an '‘ H ' a3 * y ° U thP quosti °" differently, would your answer 
be different? 


If you'll try the question, I will oive you an 


answer. 


Q First let me understand somethino. 

The control question was: 

"Have you ever lied to the Bureau of Narcotics 
* Dangerous Drugs", is that correct? 
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A T was raising the question as to whether this 

would qualify as a control question because it overlaps the 
very area of the purpose of the test. This should not 

be done. 


0 Let me understand something. Were you informed 

there is evidence in this case that the Baron was an 
informant for the Bureau of Narcotics & Dangerous Drugs 
for a period of time? 

A Yes, I understand that. 

0 And that time period in which he was an informant 

for the Bureau of Narcotics & Dangerous Druqs, he carried 
out the functions of an informant. 

A Yes. | 

0 And you are familiar with what an informant does? 

A At times I feel I am. 

Q As a matter of fact, informants are perhaps 

people who come to you to take up polygraph tests; is that 
correct? 

A Usually the informants are brought to us. 

r believe we're talking about the same thing. 

j 

Q Did you understand that the control question in 

this case was that Question 6 was a control question? 

In other words, that the Baron had been interviewed in a 
pre-interview and said yes indeed, on occasions -- having 
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*» 


nothing to do with the allegations aqainst Leuci -- that 




on occasions he had lied to the Bureau of Narcotics & 


i 


Dangerous Drugs? 


; i 


Did you understand that to be the control question 

? 

f> 


A I found it very difficult to entertain the idea 


i 


that was a control question. It wasn't my understandinq 


X 


from anything I saw from the record that would pinpoint this 


•( 


as a control question. 


Id 


0 You really don't know, is it fair to say, whether 


II 


it was a control Question or not? 


12 


A I didn't know one way or another. It was in 


l.l 


doubt. 


11 


0 Supposing for the moment, can you assume with 


ir» 


me that could be a control question. 


Ki 


MR. DERSHOWITZ: I object on the ground it is 


17 


hypothetical. 

• 


IX 


MR. SAGOR: We don't have Mr. Mahoney. It's 


1!) 


based on the charts here and I can only qo on the basis of 


■jn 


supposition. 


i\ 


THE COURT: He can ask him that Question. 


'>•) 


MR. SAGOR: Yes. 


Z\ 


THE COURT: I'm glad you agree with me, Mr. 


M 


Sagor. 

1 

i>r» 


MR. SAGOR: I'm sorry, I thought you were Mr. 




SOUTHERN OiSiMCT COURT REPORTERS U S COURTHOUSE 
» ‘iff •• AHf Nl * YORK N V r n 1 4*80 




A 984 

hps Rackster-cross 695 

Jaffe. 

THE COURT: No. 

0 Is it possible in the pre-interview period 

before the machine was turned on, the Baron would under 
normal procedures be interviewed by the polygraph operator? 

A Yes, that's correct. 

0 He might be asked questions about his past 

having nothin^ to do with the subject of the polyqraph 
examination? 

A General background questions, yes. 

0 Would you agree one question would be asked, 

during the years you were informing for the Bureau of 
Narcotics & Dangerous Drugs have you ever lied to the 
Bureau of Narcotics & Dangerous Drugs? Would that be a 
reasonable control question to ask? 

A In my opinion, if I were constructing the ques¬ 

tion, I would not choose that but I believe some polvnraph 
examiners would feel this to be a reasonable nuestion. 

0 Would it be fair to say if that question were 

put, and Lawrence said yes, I did lie on that occasion for 
this or that reason, I did lie, that could be used as a 
control question thereafter, is that co*rect? 

A If he admits that he did lie, he would have 

wrecked the question for a control nuestion. He would 
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have to be denying he lied in order for it to be a control 
question. 

0 Could that be a control question then? 

A If he denied he had lied? 

0 That's right. 

A by my standards it would be considered a poor 

one, but I think it could be used as a control question. 

0 Let's assume for the moment if you would, that 

was in fact, althouoh not a question used by the polygraph 
operator, and we have to assume for the moment that was a 
control question. 

A Yes. 

0 Did you make any effort or did you have the oppor¬ 

tunity to speak to Mr. Mahoney to discuss with him what 
procedures ho used in the pre-interview, pre-machine period? 

A Ho, I did not. 

0 Would it have been helpful to know indeed what 
truly were the control questions? 

A Ordinarily I would say this would be ouite 

correct. • In this particular case, there was no ouestion 
on that test by the most liberal interpreting of that, which 
I saw on the chart that produced reaction, so it became 
very academic whether it was control or not control. 

If the question were poorly formulated, it wasn't function- 
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ing. When I looked at that particular question on the 
tracings, I did not see a distinct presence or reaction. 

0 That is your opinion? 

A Yes. 

0 Isn't it fair to say another polygraph operator 

who knew what the control questions were and we're not 
certain that we know what Mr. Mahoney's control Questions 
were — 

A Yes, that's fair. 

Q It may be Ouestion No. 7 was considered a control 

question or Question 3 or any number of possibilities? 

A This is true. 

Q You cannot tell from this chart. You are not 

sayina there are no control questions from the chart, you 
can't controvert there were in fact control questions used, 
is that right? 

A May I explain that? 

0 I am going to have to leave that up to the 

defense. I'm not tryina to trick you, but try to answer 

my question. 

A I believe your question was — 

0 Can you deny that there were control questions 

from your examination of those charts? 

A I can neither deny nor confirm the control ques- 
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tiers. 


Is it fair to say that an operator who conducted 


an interview using those charts and knowino what his 


control questions were may well have concluded conclusionary 


determinations from the lie detector test? 


In my opinion, irregardless of the preliminary 


interview, the charts would have to have produced a presence 


of reaction either on relevant questions or on control ques¬ 


tions. 


One or the other, not both, or not lack of 


both . 


Are you saying that there are no stress indi< 


tions on that chart? 


1 didn’t say that. There are no deception 


indications on the chart nor are there truth indications 


on the chart. 


Isn't it fair to say there are stress indications 


on the chart? 


Stress does not automatically become deception 


unless accompanied by reaction on the opposite kind of 


question that would be located not further than one or two 


questions from the question considered. 


Isn't it fair to say there are stress indica¬ 


tions accompanying some deception indications on the chart, 


although they are not as conclusive as you would like to 
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see them to be so you could make a determination that he 
had been deceptive? 

A In the first place, I feel that even the presence 

of stress-- I would have to look at the charts again and you 
would have to point to \_he area concerned — but as I 
looked at those charts on the occrtsion of my review, I did 
not see presence of stress, let alone deception on the 
charts. 


MR. SAGOR: May this be marked the next exhibit, 

your honor. 

(Government's Exhibit 15 was marked for 
identification.) 

MR. DERSHOWITZ: May J see that? 

MR. SAGOR: No, not yet. 

0 I show you Government's Exhibit 15 for identi¬ 

fication. 

Will you study that, please? 

A What chart did you have in mind? 

0 Chart 1, under the heading of Government 15. 

MR. DERSHOWITZ: May I ask whether those are the 
original of the charts? 

THE COURT: What are they? 

MR. SAGOR: Different examinations of the Baron. 

I would li)<t to know what his charts looked like. Maybe 
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this will aid Mr. Mahoney — I'm sorry, Mr. Backster in 
1 ssues. 


the 


,IR * DERSHOWITZ: Those are not originals of the 


charts. 


MR. SAGOR: This is where he flunked a lie 

detector examination. 

MR. DFRSHOWITZ: May we have the date? 

MR. SAGOR: August 25th, 1971: 

"Richard Lawrence voluntarily came to the poly¬ 
graph suite accompanied by his attorney for a polygraph 
examination. The facts concernino this case were 
provided to polygraoh questioners by Lieutenant Robert 
Carr of the Intelligence Division, New York City 
Police Department and Bronx County Chief Assistant 
Seymour Rodkin. Mr. Katz, counsel for Mr. Lawrence 
and Lieutenant Carr were present in the polygraph 
suite during the polygraph examination of Mr. 

Lawrence." 


THE COURT: That's enough. 

^ 1r * Baxter, can you compare Government's Fxhibit 

1) for identification with Defense Fxhibit F, I believe, in 
evidence? 

MR. DERSHOWITZ: Objection, your lionor. 

I don’t see the relevance of a chart taken under wholly 
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•» 

different circumstances. 


1 

•' 1 

THE COURT: I don't either. Sustained. 


1 

MR. SAGOR: I am waiting for the expert to see. 


r > 

your Honor. 


li 

THE COURT: What is it you would like him to 


7 

tell you? 


H 

MR. SAGOR: He might well conclude from that 


!l 

chart that somethina cannot be determined from the chart. 


10 

MR. DERSHOWITZ: Your Honor, this is a fishinq 

l 

1 1 

exped i tion. 

‘ 

1 

| 

12 

THE COURT: What does that have to do with -- 


i:t 

MR. SAGOR: That an expert can look at someon 3 


it 

else's chart, and reach a conclusion -- 


ir> 

THE COURT: Are you questioning his ability to 


16 

read charts? 


17 

I 

MR. SAGOR: No, your Honor. 


IH 

0 Mr. Baxter, in your opinion is it proper procedure 


1 !) 

for an expert to reach the best conclusion based upon some¬ 


20 

one else's examination without callina him and knowing what 


21 

the procedures were used? Is that the best procedure? 



Yes or no. 


2-1 

A Is that the best procedure? 


21 

Q Yes. 


2 T: 

A It's not the best procedure. 
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THE COURT: One or two questions. 

You said in the very first part of your testimony 
that these particular charts were inconclusive, is that 
correct? 

THE WITNESS: Yes, that's riaht. 

THE COURT: And that based on the charts alone 

you could not express any opinion as to in effect whether or 
not this person was lying in response to certain of the 
questions; is that right? 

THE WITNESS: Yes, sir. 

THE COURT: Based upon your experience, is it 

your opinion that a qualified polyqraph person with those 
charts, usina those charts, but havino participated in the 
examination and havino observed the individual examined 
during the examination, could such a person f orm an opinion 
as to whether or not the subject was lyinq in answer to 
certain questions? 

TEL WITNESS: You mean, sir, in addition to the 
data, the exhibit on the charts? 

THE COURT: I am talking about your conducting 
an examination. First of all you sit with the man, talk 

to him before you actually write your questions out on a 
piece of paper, right? 

THE WITNESS: That's correct, sir. 

SOOT WE RN DISTRICT COURT REPORTERS ,J 5 COURTHOUSf 





A 992 

hps Eackster-cross 703 

THE COURT: And you converse with him about 
various and sundry things and you get the questions all 
checked and you hook him up to the machine, is that right? 

THE WITNESS: Yes. 

THE COURT: And you ask the questions and the 

needles are goino up and down and that's the way it's done, 
isn't it? 

THE WITNESS: Yes, sir. 

THE COURT: I am asking, even though the chart 

itself may not be particularly conclusive, would the over 
conduct of the examination -- do you understand — 

THE WITNESS: Yes. 

THE COURT: Would the overall conduct of the 

examination, together with the chart permit you to come to 
a conclusion that certain questions were answered faulty 
even though the chart itself in inconclusive? Is that 

clear? 

THE WITNESS: Yes, sir, your question is clear. 

My answer to that would be, and perhaps I'm more 
r.t i jet than someone in the field, but the chart must show 
truth of deception. 

In other words, if there is a behavior tally 
list or body language observed or a person's reaction to 
the certain circumstances that is in any way reinforcing 
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>us decision from the occasion of his looking at the chart, 
we fed should not replace the use of the charts to arrive 

a determination. 

So, in fact, in even teaching our school, we 
have second-week students there that are readinq charts 
alone without knowing anything, without knowing the ques¬ 
tions concerned except they are relevant questions or 
control questions so the charts should stand on their own 


merit. 


Mr. Baxter, keeping in mind Judoe Bauman's ques- 


-, a.., ...xmu ouurje Bauman s ques- i 

tion, you say you were stricter, perhaps, than seme people 

in the field. Remembering all of Judoe Bauman's questions, 

could some people conclude, with these charts, that the man 
was being deceptive? 

A This Obviously is a possibility, but they would 

using somethinq to reinforce the interpretinq of the 
charts. 

MR. SAGOR: No further questions. 

THE. COURT: Anything else? 


SOUTHfR* DI»T*, C T COURT REPORTERS US COU(M HOUS 


ft • 












1! 

A 994 


1 

hpn 

Hackstor-rediroct 705 


2 

P.KDIRPCT nXAMT’JATION 


:t 

iiv pr. DnnnnowtTZ: 


i 

Would you generally describe charts ns, in 


•> 

f> 

general, flat charts? 



A 

Yes, sir, they are very flat charts. They 


7 

tlifln ’ t adhere to that which we call a necessity or rule 


H 

!t 

Where a person must show capability of reaction along with 
Inch of reaction to either the control or relevant ques¬ 


10 

tions and also, the typo of case tends to he a less ro- 


11 

11! 

liahle kind of cane for polvgraph. it's a confirmatory 


line of case, and these are not as reliable as havine a 


li 

suspect on hand, asking direct "did you yourself" questions. 
HP. DEKSIIOWITZ, No further questions. 


15 

Hi 

inn COURT: Are there any other witnesses? 


17 i 

We have no other witnesses. 


i i 

The government would like - I'm sor ry — the 


IH 

defense would like to move the admission or ask. the court 


lit 

to take judicial notice of portions of a transcript in 


5> 

the case involving the defendant Janes Junto, wherein 


21 

detective houci testified extensively as to the credibility 


*}*) 

2 '! 

of Richard Lawrence. 



MR. SAOOR: Objection, vour Honor. The 


21 

professor does not understand the rules of evidence. When 

1 

25 

Detective heuci was on the stand, if he wanted to examine 
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bin about any opinion ho had about the Raron he could 
have. 

TIIL COURT: He did ask some nuostions. 

MR. HAGOR: Yes. He said ho was a pimp — j 

THE COURT: Sustained. 

im. DHRKIIOWITZ: We are not seokinn to admit 

I 

thin as to its truth hut the statements were made in a 
court o^ record on a particular day and the rules of evidence 
nro clear the court should take judicial notice — 

THE COURT: T think Leuci said on the 

witness stand there were circumstances in which he found 
the so-called Haron a reliable informant. 

UR. DF.RSHOWTTZ: We would like to have 

tins admitted into evidence, with that limited person, 
as simply one incident of this kind of testimony. j 

THL COURT: I don't think it is necessary. 


MR. SACOR: Does the defendant rest, your 


Honor? 


MR. DKRSHOWITZ. Wo would also like to move, 
an wo stated before, by stipulation for the admission of 
t ,io«5o a f f idavits of wit nos so .*5 —— 

m. SAGOR: i object, your Honor. He said 

before he was going to call the witnesses, decided not to 
use that procedure. 
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fIR. DHRSHOWTTZ: I had understood in 

chambers if we — 

THF: COURT: You did say. Professor, you were 

qoinn to call the witnesses. 

MR. DCRBHOWITZ: My recollection is — 

TIIU COURT: Mr. Bracks tor has finished. 

Why do we need his affidavit? 

fIR. DFRSIIOV7ITZ: First of all, the portions 

of affidavits dealing with the expertise — 

THF COURT: That is received. 

MR. DFRSIIOWITZ: And second of all, Mr. 

Baqor and Mr. Jfffe represented if he could have an 
opportunity to interview Mr. True, to issue other affi¬ 
davits -- 

THF COURT: I will received the affidavits 

of Backster and Kaufman in so far as this relates to 
the nualifications of those people. They have testified, 

and the rest of it is unnecessary. 

"P. DFRFIIOV7TTZ: Subject to the reservation 

made on the record the defendant has no further witnesses 
and rests. 

MR. JA.rFF: One further record. fir. Der- 

showitz asked Mr. Taylor to try to talk to somebody and 
find out what the name was in the file. There was an 
allusion made that the person in Taylor's file should 
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r fl ° Ct •’ rOUnd , ' nUCi ' 5 hOU “ «" who was . partn „ r 

WUh Vinni " t» that, Mr. Ta yl „ r han 

COnSUlt ° d UUh P °° Ple and I" a posttrial allocation 
thoro was an allocation that a man q a tolo was i„ 

front of or surroundin, the promises of heuci-s house. 

There was no substantiation to any allocation that Louci 

any involvonont whatsoever with this nan in any typo 

Of narcotics transactions. Tn fart .. 

n * act # the man ls j jOUC ji s 

cousin. 

- I- COURT: Does the government intend to 

call witnesses at this point. 

* r '^ cnP: Mo, your Honor. ! 

Tin: COURT* »v, will 

,7e Wl11 rr ‘ COSf ’ the hearings then 

a " d " V "' 0k ,r °" ' ,0nday "» »«« Mr. cordon and any other 

■'Hnossos pertaininn only to natters which Professor 

Pershovitz nay have learned about from the papers which X 


have been nahinn available to bin. 


"hat leaves this exhibit here and I an qoinq 
to go through that in your presence. lnflecd . T wiu do 

It out here but not sitting on the bench. 

court is in recess for the afternoon. 

■"h— i. no air conditioning in the rohinq roon and we will 
•ill bo more con for table. 

fACOR: Mj“ 1 f f m • 

r. • affe may have been premature. 
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hUt th ° qOVCrnme " t ask3 ‘he affidavit of Richard Lawrence 
l>e stricken and the affidavit of Mi ss Baker which 

a 1leans to the full truthfulness of the affidavit he 

stricken and the affidavit of Mr. McNally and the truthful- 

ness of the allegation of the Baron he stricken as well ,, 

the statements in Mr. Dershewits- brief that he intends 

to call Mr. Baron to substantiate the allegation. 

™ E co UHT: Denied. 

:; ° U WG Wil1 havo a conference of counsel. 

fondont nay ho t 

prevent. I am merolv moving location. 

The public is excluded. 

(Defendant's H-hibit- r 

ixfiit i. was received in 

evidence.) 

(The public was excluded from the courtroom- i 
the court, counsel and defendant present.) 

"P. JAFri:: Do your files reflect you have 

two separate sets _ 

"■nr COURT: i have something called allegations 

corruptions and TDCSF 3r„ Is that what you are talking 
about? 

^ ^ • f>ACOR: 1 - u _ iit • 

j nese all should he in Court 

exhibit 4, your Honor. 

MR * JAFFE: There was also, T believe, your 

Honor, another court exhibit_ 
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THE COURT: I am unaware of 


you that this morning. Thl3 is all that , ^ 


T told 


Mh. SAGOR, There is another foidor ^ 

3- I am going to return ail this to you in a while any- 
how. 

JAFFE: Your ,ton °r. “O have the original 

transcript of the hearing, the pretrial 

y, cne pretrial allegations. Court 

PvV\ 4 U 4 x. -» 


Exhibit 3. 


THE COURT: i don't 


again in my chambers. 


see them, but I will loot 


MR. SAGOR: we have one duplicate original. 

your Honor. 

THE COURT; I am qoinfJ tQ rcturn 

^nt 5 aftGr 1 ^ them ' if 1 ^el it is not necessary 
make them available now. 


MR. SAGOR; What- u 

at you have m your hand is 

part of that folder, your Honor. 

\ m ■ DKRS «™'ITZ: your Honor, Mr. Jaffe 

said he would prefer not to show the memorandum to Mr. 
nosusr. x told him I would he happy to comply th 
that, but I think I'm under an obligation to turn it over 
to my client if he asks me for it. unless I am under 
court order not to do so. And 1 certainly don't ask 
for such court order but I have to represent to the 
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court unless there is a court order if my client asks 
me for it -- I have no knowledge whether he will or not — 
I can't, on the basis of Mr. Jaffe's suggestion, refuse 
to turn it over. 


THE COURT: Why should his client not be 

permitted to see it in redacted form? 

MR. JAFFE: Decause some of the forms in 

redacted form, as Mr. Rosner is familiar with certain 
people, certain courts and people, the character involved -- 

THE COURT: I will order you further to re¬ 

dact it to eliminate such instances as you are now referring 
to and within the next week send a copy to Professor 
Dershowitz of the further redacted form. Tn the 

interim he will not show it. 

MR. JAFFE: Is there any reason that that wouli 

interfere with the preparation of your defense? 

MR. DERSHOWITZ: I don’t think so but I 

> would prefer to reserve judgment on it. 

THE COURT: Court Exhibit 4 presents nothing 

that I am inclined to turn over to Mr. Rosner's counsel, 
again, it is absolutely unsubstantiated rumor. I would 
■ay the overwhelming number of situations it refers to are 
already turned over. In any event, it is merely un¬ 

substantiated allegations, and even though the subject of 
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examination. 


v»« 


,' MR. DERSHOWITZ: 

they will be retained by the 
THE COURT: Yes, 

Taylor memorandum now? 


I take it, your Honor, 
government, these files, 
indeed. Ts this tho 


i 


MR. JAFFE: Yes, sir. All of those, 

Judqe, just as an aside, are what was outlined in the 
third section of Court Exhibit In so they ouqht to 
seem familiar to you as you qo throuqh them. 

MR. DERSHOWITZ: Your Honor, we would ac¬ 

cept the qovernmont 1 s representation on that. 

MR. JAFFE: Mo, let the court mate its own 

representation. 

THE COURT: That's perfectly fine for you 

to say but I'm the fellow who has to read throuqh what 
seems to me 50 paqes of Xerox material, in more or less read 
able form. no I understand you just to have said that 
the information contained in Exhibit Mo. 3 , I have basically 
turned over in terms of the material that I have authorised 
to be delivered to Professor Dershowitz. 


JAFFr.. What did you have done, your Honor 
is portions of it you have ordered turned over and 

portions you have ordered not to be turned over because 
it is repetitive. 
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Having that in mind I'll bo 


happy to go through this if you want but I understood 
you to say if you basically have the information and if 
it came from here in the first place there really isn't 
much point in my going through it. 

MR. DERSHOWITZ: If the government is 

representing that file contains only material which 
has been either turned over to us or your Honor has 
read and decided not to tunr over to us I see no reason 
for asking your Honor to go through this material aqain. 

■ - THE COURT: I think wb t he better say is 

it isn't material I have already read but material 
a summary of what I have already read in that very long doc 
ment that I have completed examining this morning. Pro¬ 
fessor. 

MR. JAFFE: You have road the material 

actually twice, your Honor. Most of the material in this 
exhibit is the allegations that you read the summaries of 
back at the time of the Rosner trial. This is a repeat 
of those allegations with some backup information. It's 
the backup paper to those allegations. These papers — 

THE COURT: I remember reading that file 

clearly. Those are the ones I declined to turn over 
at that time. 
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MR. JAFFE: That's correct, your Honor. 

These papers contain the allegations that were contained 
in the summary of allegations, and for the most part some 
have additional information in it, hut in substance it 
is the same allegation of the same crimes, and those alle¬ 
gations were briefly otulined with the papers we have 
turned over to defense counsel,and the information in this 
Court Exhibit 3 is either repetitive or the sane 
allegations as in the police files, which have all been -- 
the substance of them, debriefing as to them have been 
turned over. 


THE COURT: Do you want me to go through 

this? Mr. Dershowitz has the key to this. I will be 
happy to do it. 

MR. DERSHOWITZ! Mr. Jaffe says -- those 
are not allegations you have read in the last year and a 
half, two years. 


THE COURT: I have read a summary in -- 

^ y * 

what was the exhibit number? 

MR. JAFFE: Court's Exhibit 1 and in, your 


Honor. 

THE COURT: He tells me these things are 

summarized in IB. 


MR. JAFFE: Yes, your Honor, and it was 
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turned over to Mr. Dershowitz in Exhibit 8 for identi¬ 
fication, which he has a copy of. 

MR. DERSHOWITZ: This morning? 

MR. JAFFE: This morning. 

MR. DERSHOWITZ: I haven't seen that. 

Let me tell you what I am interested in. If any of 
these files contain allegations which have proved to 
be true which ultimately turned out to be true, that Leuci 
admitted to, I think we might have an interesting argu¬ 
ment to make to the Court of Appeals. If you can 
represent this doesn't include those I am verv happy not 
to ask the judge to look through it. 

THE COURT: The first one of those relates 

to Richard Cardi. It seems to me we have been throunh 
this ad nauseam. 

MR. JAFFE: Just for the record, I mis¬ 
spoke before. The massive document was Exhibit 1, 

and ,then it was retyped as Court Exhibit IB. Now, 

Mr. Dershowitz was given a redacted copy of that. 
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THE COURT: There is nothing in Court's 

Exhibit 3 that I feel requires it to be turned over for 
reasons previously announced. 

I shall see you — when? -- a week from 

Monday. 

MR. JAFFEi We want one thing to be clear. 
Judge, and that is we don't want a week from Monday to 
open up an entirely new hearing based on what witnesses 
we have — 

THE COURT: Ho, listen. I have told ProfesA 

sor Dershowitz,and he understands it very well, that T re- 1 
gard this charge he made very seriously and if it is un¬ 
substantiated I shall consider v/hat I feel required to do 
about it. I am going to give him a chance to prove that 

charge. Have that clear in your mind. 

We are talking about the charge that he 
made that the United States Attorney deliberately suppressed' 
evidence in the Supreme Court of the United States. 

That's the charge. I don't think lawyers out to say 
that kind of thing if it isn't true. 

MR. JAFFE: With regard, for example, to 

'Detective Leuci, his being recalled — 

. 

THE COURT: I can't imagine what lie would 

know about that. 

southern district court reporters U S COURTHOUSE 

FOLfV SQUARE NEW YORK N V CO 7 4510 




Q 


1 za2 


A 1UU6 


■* * 16 


•; 19 


MR. SACOR: No, your Honor, based on the 
papers turned over to Mr. Dershowitz, we don't want to 
have — 

THE COURT; I will rule on that on Monday, 


if it should become necessary. 


He is qoinq to 


have a c .ance to read this material which has sort of 
trickled throuqh to him and make up his mind about whether 
he wants to call anybody back to interroqate him about 
these particular thinqs and if he does he will have the 
opportunity to do so. 

MR. DERSHOWITZ: Thank you, your Honor. 

Have a qood weekend. 

(Adjourned to Monday, July 15, 1974.) 
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1 

2 

UNITED STATES OF AMERICA 


J 

v - 72 Cr. 782 


1 

EDMUND A. ROSNER 


5 

July 15, 1974 


ti 

10:00 a.m. 


i 

(In the robing room.) 


H 

MR. DERSHOWITZ: In light of what occurred 


9 

at the end of last week's proceedings and your Honor's 


in 

suggestion of the possibility of a disciplinary action 


" 

i 

against me in the event I was not able to prove my charge 


12 

of deliberate withholding of information by the Government, 


li 

I felt it necessary to call, to ask for this chamber's 


14 | 

proceeding, and to introduce Monroe H. Freedman of the 


15 

Hofstra Law School whom I had asked to act as my attorney 


IK 

in this matter in the event this were to come, the discip- 


17 

linary proceedings, and I would like to move his 


1H 

admission pro hac after a brief statement about his 


19 

background. 


20 

THE COURT: I don't think it is necessary. It 


21 

is a pleasure to admit him. 


22 

MR. FREEDMAN: Thank you. 


Zi 

MR. DERSHOWITZ: It's appropriate to note that 


21 

Mr. Freedman is a former member of the Board of Governors 

I 

25 

of the D.C. Bar Association, and former chairman of the 

| 
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2 

Federal Bar Association's Committee on Disciplinary 


3 

Standards and Procedures, and has written numerous articles 


4 

including a column in the Mew York Law Journal, and is 


r> 

in the process of writing a book now on legal ethics under 


<; 

the sponsorship of the Ford Foundation, and perhaps 

j 


7 

Mr. Freedman may want to make a brief comment that was 


8 

before the Court last week. 


9 

THE COURT: I am not altogether sure this ought 


10 

to take place in court. I said what I said in open court 


H 

and I ani not sure any proceedings with respect to this 


12 

shouldn't take place in open court. 


13 

But I think if it's not too much of an inconvenien< 

:o 

j 

11 

for you, I would like to -- I understand that there are to 


15 

be two witnesses this morning, or so my law clerk tells 


U> 

me, saying he wants to have Mr. Gordan called and Mr. 


17 

Leuci. 

I 

J 

1 

| 

18 

I gather one of you told that to one of my law 


' 19 

clerks; is that correct? 


20 

MR. DERSHOWITZ: Yes. 


21 

THE COURT: Why don't we dispose of that first. 


22 

and then we can deal with this? 

1 

23 

MR. DERSHOWITZ: Certainly. 


21 

THE COURT: All right, we will do that. 


25 

(Recess.) 
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(In open court.) 

THE COURT: Professor Dershowitz, I think the 
ball is with you. 

MR. DERSHOWITZ: We'd like to recall Detective 
Robert Leuci. 

MR. SAGOR: We have Mr. Gordan in the courtroom 
We are prepared to have Mr. Gordan and Mr. Leuci. We 
have Mr. Gordan here and we are ready to go with Mr. Gordan. 
JOHN D. GORDAN, III, called as 

a witness by the defendant, being first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 
BY MR. DERSHOWITZ: 

Q Good morning, Mr. Gordan. 

A Good morning . 

U M;. Gordan, can you tell us what your position 
is with the United States Government at the present time? 

A I am an Assistant United States Attorney in the 
office of Paul J. Curran, United States Attorney for this 
District. 

0 Do you have any special function that you perform 
in that office? 

A I am the Chief Appellate Attorney. 

0 And in that connection are you the person who 
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2 

has frequent contact with the office of the United STates 


3 

Solicitor General? 


4 

A That is correct. 


5 

Q Can you tell us when you first had contact with 


6 

the United States Solicitor General's office in the case 


7 

of Edmund Rosner vs. the United States? 


H 

A Not specifically. I don't recall whether I had 


9 

any contact with the Solicitor General in connection with 


10 

the initial certiorari petition and his response. The 


11 

first contact that I remember with the Solicitor General's 


12 

office in connection with the Rosner matter was on April 


13 

the 30th, 1974. 


14 

Q And on April 30, 1974, could you describe to 


15 

us the conversation you had — I take it it was a conver¬ 


16 

sation on the telephone — with a member of the Solicitor 


17 

General's staff? 


18 

A Yes. As best I can remember it, I called Mr. 


► 19 

Andrew L. Frey, who is a Deputy Solicitor General, and 


20 

he was, as I understand it, in charge of handling criminal 


21 

matters for the Solicitor General's office. I called him 


22 

in connection with the Rosner case, and advised him that 

j 

23 

we had information that Robert Leuci had lied when he had 


24 

testified at the trial of Mr. Rosner when he claimed that 


25 

he had committed no crimes other than the crimes which he 



SOUTHtRN Dtil |<ICT COURT REPORTERS U S COURTHOUSE 

EO' f( i»Hf HEW YORK N t < o 7 «S«f > 



•9 








memch 


A 1013 

Gordan-direct 


admitted to on the witness stand, that this was a subject 
of an on-going investigation, that we had not been aware 
of these crimes that he had falsely denied having committed 
at the time he made the false denial, that an on-going 
investigation was taking place, that there was, as I 
remember it -- I think I said there was a new trial motion 
pending at which all this would come out on the hearing, 
and that we didn't think there was anything the Solicitor 
General had to do, but we wanted him to know about it 
since the ball was in his court. 

Obviously, this is an abbreviated version of the 
conversation. 

Q Dld yOU tel1 Mr - Pre y that op to that point you 
had not notified Mr. Rosner’s attorneys about these 
charges? 

A I don't recall the matter being discussed 
specifically. 

Q When did you first learn that Mr. I.euci had made 
certain statements admitting crimes in addition to those 


he had 


Professor, I hadn't finished the conversation 
I'm sorry. Go ahead. 


No, it was just a very little more. 

Mr. Frey said, as I remember, that he didn' 
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think there was anything to do, either, but that he would 
talk to the Solicitor General and get back to me if there 
was any problem. 

0 1 take it you were aware that ultimately a 

decision was made that there was something to do? 

A Oh, yes. I had, I believe, two other conver¬ 
sations with Mr. Frey on April the 30th besides the one 
I just related. 

THE COURT: Tell us what they were. 

THE WITNESS: Well, I believe — I don't have a 
specific recollection of this, but I believe what happened 
next is that late ir the afternoon on that day, April the 
30th, Mr. Frey called me back and told me he had talked 
.to the Solicitor — I believe that's what he said — and 
that they thought they might well have to advise the 
Court that Leuci had testified falsely at the Rosner trial 
and what was our position on this; and I went and spoke 
with the United States Attorney and asked him what our 
position was on that, and subsequently advised Mr. Frey 
that we wished that they would not tell the Supreme 

Court about this,because we had an on-going investigation, 
revealing the fact that Leuci had lied had lied, it would 
jeopardize the on-going investigation -- 
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2 

Q This was on April 3 -- 


:j 

MR. SAGOR: Let him finish, your Honor. Excuse 


t 

| 

me . 


5 

THE COURT: Let him finish. 


6 

| 

A It was on April 30, late in the afternoon, after 


7 

six o'clock, there was a new trial motion pendinq at which 


« 

we would redevelop the kinds of thinqs that Leuci had done 


9 

and we wished they would not do unythinq about it. 


10 

As I recall Mr. Frey said at the end ofthe 


11 

conversation, "Well, we will see," and that took care of my 


12 

conversations with Mr.Frey for that day. 


i:i 

I had another conversation with him the followin 

J 

M 

day. 


ir> 

THE COURT: Tell me about that - 


16 

MR. DERSHOWITZ: One question your Honor. 


17 

THE COURT: Yes. 


18 

Q On April 30, 1974, were you aware that Maurice 


j 

19 

Nadjari, the special prosecutor for the State of New York 


20 

was contemplatinq brinqinq a lawsuit within the next couple 


21 

of days seekinq the disclosure and access to Robert Leuci? 


22 

A Absolutely not. 


23 

THE COURT: Tell us about the conversation after 


24 

that, that would be May 1. 


25 

THE WITNESS: That is my recollection. The 
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next day around two o'clock in the afternoon or slightly 
before that I was in Mr. Curran's office and I saw there 
an order to show cause, I believe issued out of the State 
Supreme Court by Mr. Justice Murtagh, with an affidavit by, 

I think, a man named Phillips, setting forht the fact 
that Leuci had made admissions to them that he had lied 
in the Rosner case, and he was a criminal of some kind. 

I have forgotten exactly what it said. In any 
evei.t, I spoke with Mr. Curran and went back and called Mr. 
Frey that same day, as I remember it, and said, "You need 
not be concerned any longer as to whether you will jeopardize 
an ongoing investigation in view of the fact that the false 
testimony by Leuci is now a matter of public record. 

0 When did you first learn of statements made by 
Mr. Leuci? 

A Truthfully, Professsor, I don't know when I 
learned. 

0 Would it refresh your recollection to know that 
the U. S.Attorney 1 s office first learned about them approx¬ 
imately the 18th of April? 

Was it shortly thereafter, was it close to the 
30th of April? 

A No. The way I got into all of this was that, 

as I remember it now, obviously this is some time ago, I 
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was called in to Mr. Curran and he and I had a brief 
conversation at which he said or asked me what the legal 
effect would be of false testimony by a Government witness 
on collateral matters in a criminal trial, and I told 
him that I asked him whether we were aware of the 
falsity of the testimony at the trial and he said no, 
certainly not. 

This was in the nature of a hypothetical ques¬ 
tion . 


I said I didn't think it would have any legal si 
nificance if it was on a purely collateral matter, and at 
that point I think he advised me that there was a problem 
with Mr. Leuci. I think he said that Mr. Giuliani or 
Mr. Jaffe or one of those people had been talking to Mr. 
Leuci, that Mr. Leuci had not admitted any further crimes, 
but I think had said something like, "I don't know whether 
to get a lawyer or come over and tell you guys everything," 
and the substance of Mr. Curran's view was that Leuci was 
a very bad actor and probably had committed a great many 
crimes which he had denied on the stand, and that it was 
a question of time about finding out what those crimes were. 

That is how I first found out bout the poss¬ 
ibility. 


Subsequently, tho I don't remember it specific- 
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ally, I was told in dribs and drabs as Leuci began to 
admit to things what it was that he w.s admitting to. 

Q So it is your testimony that the first know¬ 

ledge you received about the possibility that Leuci per¬ 
jured himself occurred before Leuci made specific statements 
admitting his crimes to the U. Si.At torney ’ s office on 
April 19 or 18? 

MR. GLEKEL: Objection. There is no testi¬ 
mony by the witness that he knows when Leuci first made 
admissions of additional crimes. 

THE COURT: I don't think that was implicit 

in the question. Read it to me. 

(Question read.) 

THE COURT: There are twoo many suppositions 
in tnat question. Rephrase it, please. 

Q Have you then testified that at the time you 

first learned from Mr. Curran about the problem with Leuci 
Mr. Curran told you that Leuci had not yet specifically 
admitted any crimes? 

A I think that's right. I am not positive, but 

the impression I had at the time was that it was impending, 
that it was contemplated that we were going to find out or.e 
way or the other that he committed other crimes and that we 
had not yet found it out but fully expected to. 
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2 

Q It is your testimony that at the time you 


3 

first learned about it Mr. Curran told you that Leuci had no 

t 

4 

yet firmly and unequivocally admitted to committing various 


5 

crimes? 


6 

A It is possible he had admitted to something. 


7 

The impression was that he had certainly not admitted to 


8 

anything like what I understand he ended up admitting. 


9 

THE COURT: Tell us what your best recollection 


10 

is, please. 


11 

THE WITNESS: My best recollection is that he 


12 

had rot admitted specifically to any crimes but he had -- 

I 

13 

I am sorry, he had asked — now I remember, he had asked 


11 

a hypothetical question. I don't remember what the questio 

I 

15 

was, but he had asked as I remember what if such and such 


10 

and such, what would be the effect,., and the such and such 


17 

was crimes by Mr. Leuci. That I think I do remember. He 


18 

had not admitted it, but he had asked a hypothetical 


19 

question — * 

1 

20 

MR. DERSHOWITZ: Maywe '‘ive a representation 


21 

from Mr. Jaffe as to what date this hypothetical question 


22 

j 

was asked and how much before April 19? 


23 

MR. JAFFE: I don't know the answer, your 


24 

Honor. 

1 

25 

THE COURT: Proceed. 
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Q As I understand your testimony of about two 
or three minutes ago, it was your legal advice to Mr. Curran 
that the critical manner in terms of effect on new trial 
motion, the critical matter was whether the Government was 
aware pretrial of Leuci's admitted crimes? 


MR. GLEKEL: Objection. 


I don't recall the 


witness testifying to that, 


THE COURT: Neither do I. 


10 I 


MR. DERSHOWITZ: I do. 


THE COURT: Sustained. 

Q Did you ask Mr. Curran whether the Government 

was aware of Leuci's crimes at the time of the trial? 


MR. GLEKEL: Objection, your Honor 


I don't 


ir> 


see why the witness's discussion with other members of 


the U. S. Attorney's office are relevant. It seems the 
only relevant issue is what was done, what was told the 
Solicitor General. 


THE COURT: No. 


I don't think so at all. Theri 


are different standards as to a new trial motion as you 
know as to whether it was deliberately withheld or it was 


inadvertently withheld. I think his question bears directly 
on at least one of the aspects I am here to decide. 

Proceed. Overruled. 

(Question read.) 
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I think the framework of the conversation was 
more in the nature of whether we were aware that Leuci had 
lied at the time that he did lie and the answer was no. 

I don’t remember specifically, but I have that impression. 

0 Did you tell Mr. Curran at that time in substancs 
that that was important, whether or not the Government knew 
that Leuci had lied pretrial? ,, 

A In substance it seemed to me that that was 

determinative of the question and that is what I told Mr. 
Curran. 

I may say, Professor, that the question 
as I told you was initially put to me hypothetically and 
then I was advised exactly what the context of the thing was. 

0 At the time you were asked the hypothetical 
question it was your best legal advice that the Government's 
knowledge was a critical determining factor as to whether 
a new trial miqht be granted? 

A It was a critical factor. 

0 Did you have any written communication with Mr. 
Frey in the course of these proceedings? 

A Yes. I think I sent him two or three cover 

letters sending down papers. At some point after the 
knowledge of Leuci's false testimony became public Mr. 

Frey asked for copies of various papers that had been filed 
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in the District Court here. I think your new trial 
motion No. 3 and possibly the first new trial motion -- I 
don't specifically recall — in any event I did send him dow 
various things and wrote him letters about it. 

MR. DERSHOWITZ: Excuse me, your Honor. May 


h 


7 

8 

9 

10 

11 

12 

13 

14 


15 

lti 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I have a minute? 

THE COURT: Yes. 


(Pause.) 

Q In preparing for your testimony today did you 

refresh your recollection by looking at any of those letters 
of correspondence to Mr. Frey? 

A No, sir. 

Q Do you have any of those letters or correspond- 

* 

ence with you today? 

A No. But I should have them down in my office 

if you require them. I should. I am not positive I 
do, but I ought to know where they are. 

Q We would like to have them produced for our 

inspection if they don’t violate any rules of corifidentialit 
THE COURT: You can do that while Mr. Leuci 




V- 


is on the stand. 

Q You described several conversations with Mr. 

Frey. Did you have any other conversations with Mr. 

•* 

Frey in the succeeding days? 
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r had a number of conversations 


0 Could you describe each one of them? 

MR. GLEKEL: Objection. I assume the question 
is restricted to conversations relative to the Rosner case. 

MR. DERSHOWITZ: Yes. 

THE COURT: Yes. * 

A I don't think I can describe all of them. i 
can describe a few that I recall. 

My recollection of the next conversation -- but 

it is very likely not the next, but it is the next one I 

v 

remember — occurred in connection with the — there was some 
hearing in the removed matter brought by the Special State 
Prosecutor Mr. Nadjari at which you appeared and made a j 
statement in connection with the Rr >.er case and my recollec¬ 
tion of the next conversation I had with Mr. Frey or 
the next conversation I recall with Mr. Frey, I should 
say, had to do with the statement that I was advised that 
you had made at whatever this hearing was, and as I remember 
it what I was told you had said was that the Solicitor 
General would undoubtedly question error in the Rosner 
case because of a case called Mesaroch, and that furthermore 
it appeared that the Solicitor General had filed papers with 
the Supreme Court which had misled the Court. 
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I think there was a suggestion that they had 
deliberately misled the Court. That I am not clear on and 
I called Mr. Frey and advised him of that and his reaction 
as far as questioning error was concerned was, "Well, we 
will see about that." 

As I recall he was somewhat annoyed at the 
suggestion that the Solicitor General had been deliberately 
misleading the Supreme Court. I don't remember when 

this was, but I assume it was the same day -- I think it 
was the same day when these statements were made. 

0 Were you in dourt when I made the statement? 

A No, sir. 

0 Who told you I had said that the Solicitor 

General said -- 

MR. GLEKEL: Objection. 

THE COURT: Sustained. 

Q Had you been told by a Government attorney that 

I had stcted in open 'ourt that the Government had deliberate 
misled the Supreme Court? 

MR. GLEKEL: Objection. 

THE COURT: Sustained. 

Q We are talking now about a conversation between 

you and Mr. Frey in the first week of May. I take it 
the hearing on the Nadjari matter was approximately May 3 or 
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4 and that is when I got up ancTmade the statement. 

Can you indicate what your next communication 
with the Solicitor General was? 


A As I remember it, he called me at some point, 

Mr. Frey called me and said that the Mesaroch case was rather 
peculiar. I had never heard of the case when I communicated 
your message to Mr. Frey. He suggested, as I remember, that 
I read that case because he said that it was a very curious 
case and a problematic one as far as this particular thing 


was concerned, and that I should read it and read it and get 
back in contact with him about it. 

We would discuss its applicability. 

Q Are you fairly certain as you sit here today 
that tb» Mesaroch case came up in your discussion with Mr. 
Frey on that conversation, the third and fourth of May? 

The reason I am asking is simply to help the record. It is 
my recollection — it is my recollection that I didnot have 
any conversation with the Solicitor General at that point. 

A What I am saying is that I was told that you 

had said in the Court on whatever day it was, you were 
talking in the courtroom in connection with Mr. Nadjari's 
application that the Solicitor General was likely going to 
question error under the Mesaroch case, and I communicated 
that to Mr. Frey so far as I can recollect. 


SOUTHERN OlST*ICT COURT REPORTERS. U S COURTHOUSE 
TOLEY SQUARE NEW YORK N Y < O 7 «S*0 










1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
n 
12 
13 


14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2-1 
25 


A 1026 

pgb-12 Gordon-direct 737 

MR. GLEKEL: I think the record should be 

clear that Mr. Dershowitz rather than Mr. Gordon has been 
supplying the precise dates of the conversation. 

MR. DERSHOWITZ: I was trying to clarify 

whether or not those dates were accurate. 

0 Can you tell us what Mr.Frey told you after 
this discussion between you and he about the Mesaroch case 
and the Nadjari lawsuit? 

A After he had told me to read it and I callec. 

him back? 


Q Yes. 

A My recollection is that he took the view that 
this case, that is the Rosner case, was entirely different 
from the Mesaroch case, that in Mesaroch what appeared was 
that the Government witness had gone around framing people, 
substantively making up false testimony about crimes 
these defendants had purportedly committed and the Solicitor 
General had questioned error, if youwill -- no, had revealed 
that to the Supreme Court after certiorari had been granted. 
He thought that this was an entirely different matter becaus| 
of the fact that Leuci's false testimony was on an entirely 
collateral point. There was no suggestion I believe that 
he had lied about what he said about Mr. Rosner and the 
Supreme Court had held in Mesaroch that they were not going 
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to send the case back for hearing on a new tricl motion 
because if tbc District Court had denied the new trial motior 
Supreme Court said they would be obliged to reverse that 
denial so they were going to take care of it right then and 
there, z .r his view was that that wasnot at all what we 
had here, but that Mesaroch was a rather curious case, 
probably because it involved the Smith Act, I think it was. 

It was a prosecution of Communists and that might have had 
some effect on the way the Court treated it. 

Q In your conversations with Mr.Frey did Mr. 

Frey ever ask you the question as to whether or not the 
Government had any knowledge of Leuci's additional crimes 
at the time of the trial? 


I don’t think he asked me because I think I told! 


him. 


Q What did you tell him? 

A I told him that the crimes that we discovered 

that Leuci had lied about had not been kn own to us at 
the time of Leuci's false testimony. 

Q When precisely did you first learn about the 
existence of the Goe memorandum? 

A I don't know precisely. The way I recall the 

thing, it divides up into essentially two time segments. 
One is prior to the receipt of the Solicitor General's 
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memorandum 
certiorari, 
to that. 


in opposition to your or Mr. 
and one is prior to that and 


Rosner's petition fotr 
one is subsequent 


I am quite convinced that I learned about this 
memorandum prior to our receipt of the Solicitor General's 
memorandum in opposition and it was the receipt of that 
memorandum which triggered the events which led to calling 
the Solicitor General about Leuci's admissions. 

0 Was the receipt of the Go memorandum — 

MR. GLEKEL: That was not his testimony, your 


G 


Pi 


Honor. 

THE COURT: The question has not been put yet. 

0 So it is your testimony that you learned about 
the G memorandum prior to calling and contacting the 
Solicitor General about Leuci's admissions? 

A I believe that is correct. 


0 And knowing of the existence of the Go memorandu n 
you told the Solicitor General that the Government had 
no knowledge of Leuci's crimes at the time you denied them 

% 

at trial? 

A I think that misstates slightly what I said 
to the Solicitor General. I said to the Solicitor General -- 
Mr. Frey rather, the deputy, I said that we had discovered 
that Leuci had lied about crimes -- let me try to rephrase 
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I said to the Solicitor General that Leuci 
had lied when he denied committinq any crimes besides the 
one he admitted to. 

We had discovered that he had lied and we 
had not been aware at the time of his false testimony 
of the crimes which he had falsely denied havinq committed. 

That is what I said to the Deputy Solicitor 

then. 


SOUTHERN OlSTMCT COURT REPORTERS U S COURTHOUSE 
POLCY SQUARE HE* YORK NY CO T-4SA0 






1 


I 


:! 

1 


ii 






fi | 


!i 

10 

11 

12 

n 


M 


i:> 


Hi 


IK 

io 


i 

i 


I 

i 


| 


ll 



21 


I 

| 


22 


21 


t 

i 


A 1030 741 

1 memch Gordan-direct 

Q Arid at the time you told him that you were aware 
of the existence of the Goe memorandum? 

A I think you'd better show me what it is you refer 
to, Mr. Dershowitz. 

0 This is our copy of the Goe memorandum; it's 
not a complete copy. 

MR. SAGOR: Your Honor, Mr. Dershowitz hasn't 
put it in evidence. 

MR. DERSHOWITZ: This, I think, has been referred 
to as an exhibit. 

MR. SAGOR; Court Exhibit 2-A of June 6th. 

I think that's the date. 

THE COURT; Well, it's marked for identification, 

isn't it? 

MR. SAGOR: I don't think he has ever marked it 
in these proceedings. We have no objection if he marks it 
at this point. 

THE COURT: Well, mark it. 

MR. DERSHOWITZ: Your Honor, the only hesitation 
is I have a marginal note in this particular copy and I do 
not intend to mark that marginal note in evidence, but for 
the Court's convenience I can have this marked. 

In the meantime, can I ask for a copy of the 
redacted ver-eion of the letter that they sent to your Honor 
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1; 


*» 

on or about April 23rd? 


.1 

! 

MR. 5\GOR : Your Honor, it's already been done. 


1 

MR. DERSHOWITZ: I know. I ask if they have 


r» 

1, 

a copy of it. 


<■> 

THE COURT: Do you have an extra copy of it? 


i 

MR. SAGOR: I don't know. If we do, we will 

i 


H 

certainly give it to him. 


9 

(Defendant's Exhibit H was marked for identifi- 

41 


10 

cation.) 


II 

Q Mr. Gordan, would you look at the following two 

i 

12 | 

pages and indicate whether this is what you refer to as 


11 

the GOE memorandum in your testimony? 


11 

A I was certainly not shown a document that was 

' 

15 

a two-page document. 


16 

THE COURT: Look at it and see if you were shown 


17 

1 

anything that appears in that exhibit. 


1H 

THE WITNESS: This looks like part of what I was 


19 

shown by Mr. Sagor, that's right. 

* 

20 |, 

0 Could you tell us approximately how many pages 


21 | 

the document you were shown by Mr. Sagor was? 


22 j 

1 

A Well, it was certainly longer than this. My 


21 ! 

guess was that it would be five or six pages. 


*• ' 

0 Do you have a copy of that? 


2T> | 

A With me, no. 
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0 Do you have a copy in your office? 

A No. 

0 Can you describe with any more specificity the 
additional pages of the document you were shown by Mr. 
Sagor? 

4R. SAGOR: I am going to object. That related 
to other people. The Court has a copy. I am sure the 
Court has compared the copy with the extract that relates 
to other individuals. No testimony with regard to Mr. 
Leuci's testimony. 

TIIC COURT: It dealt with nothing other than 
.what was concerned here; is that what you are asking? 

MR. DERSHOWITZ: Tnis is the first we had learned 
about it. It had always been the representation of the 
Government to this very moment that this is the complete 
COE memorandum with only names redacted. 

MR. SAGOR: Absolutely not. 

MR. DERSHOWITZ: This comes as a surprise to us. 
THE COURT: I don't see how it could be. I v/as 
shown the original of the Goe memorandum. It relates to 
other people. 

MR. DERSHOWITZ: We didn't see it. 

THE. COURT: Of course you didn't, because I 
redacte 1 it. 
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4 mcmch 

MR. SAGOR: It's perfectly clear the first page 
has only one paragraph on it with the rest of the 
paragraphs taken out. 

THE COURT: Go ahead. 

0 Did you see a document which included the 
following two pages, amono others? 

A I believe so. Professor. I can't say positively, 
but that looks like what I saw. I did not read the whole 
memorandum. 

Mr. Sagor, when he told me about it and showed it 
to me, pointed out the specific passage which I believe — 

I am not positive was the one which you have just shown 
me in your document. 

0 So that at the time you spoke to Mr. Frey, you 
had in mind the substance of what is contained in our redacted 
version of the Goe memorandum? 

A Oh, no, sir. I don’t believe so. 

0 At the time you spoke to Mr. Frey, you had read 

the substance ot what is contained in this Goe memorandum? 

A That is my best recollection, yes. 

0 And was it not your testimony a minute ago that 

it was this Goe memorandum that triggered your phone call 
and communication with Mr. Frey? 

A Ho, sir. 
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It 

*# j 


Q The record will determine who is correct in that. 


:» 


« 

MR. GLECKEL: It was clear the reference to 


t 


the memorandum was to the Solicitor General's memorandum 


r> 


and not to the Goo memorandum. 


i 

i; 


THE CO**RT: All right. 



j 

A I can clarify that for you. 


H 


Til F COURT: Please do. 


n 

i 

0 By all means. 


1<t 

1 

A The wav the conversation with the Solicitor 

1 

* 11 

)I 

General on April the 30th was triggered, as best I can 


12 

| r 

remember it, is that a copy of the Solicitor General's 


i:i 


memorandum in opposition to Rosner's petition for 


M 

I 

r 

certiorari came into my office with a note from Mr. Saqor 


ir> 

| 

I 

attached to it, and it said: In view of the language in 


it; 

ll 

li 

j 

a footnote in the memorandum in response, don't you think 


17 

! 

we ought to tell the Solicitor General about"-- and I am 

1 

it 

ji 

paraphrasinq the note — "about Leuci's new admissions?" 


lit 

fi 

j 

And this was two or three days, as C remember it, 

i 

•jn 


after we had received that document. It should have come 


21 

1 

| 

to me, but it was intercepted by the mail room and sent 

1 

'>•> 

i 

to Mr. Sagor instead, but he sent it up to me with a note. 


2Tt 


I talked to him about it, talked to Mr. Curran 


2'! 

1 

about it, and I am telescoping the events a little bit. 



li 

1 

and in the end I made the call to Mr. Frey, but it was the 

1 
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i eceipt of the Solicitor Ge: ?r*’ ‘ .lOrandum in opposition 
and ,tho specific language that ained in the footnote 

on — I think it was Page 18, bu. 1 haven't looked at 
it in awhile, which triggered the te’ephone conversation 
with the Solicitor General, but certainly not that * 
memorandum — I mean the Goe memorandum. 

Q Did there come a time when you received a draft 
cc>y of the Solicitor General's supplemental memorandum 
for use in the Rosner matter? 

A Yes, about twenty minutes of 11:00 of an evening. 

0 Did you read it? 

A Yes, I read it. 

0 Did you read the following statement in it: 

"If a new trial determination should be made, 
it should be made only after hearing such new evidence as 
is available, including evidence bearing on petitioner's 
allegation, which the United States Attorney denies, 
and which is potentially critical to the disposition of the 
new trial motion, that there was knowledge on the part of 
or wrongdoing by the prosecutors in connection with false 

© 

testimony by Leuci." 

MR. GLECKEL: What document is Mr. Dershowitz 
reading from? 

MR. DERSHOWITZ: The supplementary directive 
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: a 



■) 

of the Solicitor General’s memorandum to the United States 

• 



:i 

Special Prosecutor. 

i 



1 

A Yes, I am quite confident I did. I don’t remember 


fl 


reading it specifically, but it was presumably contained 


B 

<; 

in the teletype and I read the teletype. 


m 

7 

Q At the time that you read that statement, you 


ffl 

H 

had already read the Goe memorandum? 




A Oh, yes. 


■ 

'll 

Q And you were aware that the Government had 

... 


■ 

11 

knowledge of at least one crime that Mr. Leuci had not 

» 


12 

admitted to on the witness stand at his trial? 



12 

YHE COURT: Just one minute, Professor. It’s 



11 

one thing to have the Solicitor General say that the 

1 

1 


ir. 

i 

prosecutor -- the prosecutor — did not have knowledge of 

° 

B 


any such wrongdoing and for you then to proceed to 



17 

i 

substitute the word "Government" for "prosecutor." 

1 


!H 

The difference is not lost on me. 


■ 

111 

Ml. DERSHOWITZ: The word was not "prosecutor," 

j 

B 

20 

may it please the Court. 

i 

B 

21 

1 

THE COURT: What was it? 

i 

• 

B 

; 

MR. DERSHOWITZ: "Prosecutors," in the plural. 



•ri 

i 

and in the footnote -- 


B 

Y\ 

0 Are you aware of the following statement in the 

i 

! 


„ 1 
28 I 

footnote where the Solicitor General substitutes-the word 

i 

1 


. 

'.outmibno'S •itt count nrnonrtns counTHOi’t 

i 
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*7 

"Government" for "prosecutor" in "The absence of knowledge 

. 

•i 

by the prosecution of Leuci's other criminal activities 

i 

j 

| would render them inadmissible for impeachment purposes. 

.» 

since they would not have given Leuci an incentive to 

r» 

testify favorably to the Government if the Government was 

i 

unaware of them"? 

H 

Did you read that footnote? 

<1 

THE COURT: Anybody who has anything to do, or 

10 

ever had anything to do with the prosecution of cases 

11 

in the Federal Government realizes thaf'the Government" 

**» 

12 

refers to the United States and the U.S. Attorney's Office 

1.1 

representing the Government, and uses that expression as 

14 

an alternative for "the Urited States Attorney." 

15 

MR. DERSHOWITZ: We disagree, your Honor. 

lfi 

j 

THE COURT: It's not a matter of disagteement, 

17 1 

sir. I have been practicing in this Court for over twenty j 

> 8 

years. it's not a matter of disagreement. 

ID 

MR. DERSHOWITZ:» We submit, your Honor, that's 

20 

a matter of law to be determined by the Court; it's not ' 

21 

a matter of practice. 

1 

2> j 

THE COURT: Vhat's ridiculous. 

2 :« j; 

Go ahead. 

'j 

■*' j,' 

U Dld V° u have an y conversations with me personally 

2.5 i 
! 

i 

during the course of these negotiations with the Solicitor 
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A I don't believe so. 

You don't recall having a discussion with me about 
these matters? 

No. You can refresh my recollection. I don't 
think we did. 


Do you recall a proceeding at which we both sat 
at opposite counsel tables? 

A Oh, oh, oh. You mean -- you mean after the 
II memorandum had been filed? 

after the Solicitor General's memorandum. 

4 

No, no, no. I am sorry. 

Okay, let's get your testimony. Are you 
testifying that after the Solicitor General's memorandum 
vvcis file!, we did have a conversation? 




A Well, I remember spending some time in court 

li . 

with you, rrofessor. I don't remember a specific conver¬ 
sation. I argued an oral mandamus petition against you 

i . ° 

3» | in the Court of Appeals. 

L:1 0 You r * ca11 no conversation preparatory to that 

j! argument in the Court of Appeals? 

i ( 

I remember you called me up from upstairs and 
” I sai<1 or ma y be Y°* called Elliot. The only thing I 
•r> ; remember is you telling me you had paid the $50 fee to file 


‘jOuTmi PN on -'irr c 
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petition. ± am not sav'ino it diHn'f _ . 

> q it aidn t happen; I just don't 

have a specific recollection. 

Bid you and Mr. Sagor ever have any conversations 
as to what you would tell the Solicitor General when the 
matter came up, that you felt the necessity of telling 
the Solicitor General something? 

MR. GLIXKEL: your Honor, I think the question 
is unclear. 

MR. OERSHOWXTZt Let me try to clarify it. j 

0 Did you and Mr. Sagor ever have any conversations j ' 
relating to what you would tell the Solicitor General 
in the Rosner matter? 

I 

A I assume so, but I don't know what they were. 

° Y ° U reca11 "° conversations specifically with 
Mr. Sagor about that? 

A I remember that we discussed that we would tell 
him about what we were finding out. It seems to me that's 
what we were going to tell him. Rut I don't specifically 

recall talking to Mr. Sagor about r wisely i„ „ ha t manner 
he would be told. 

I had, I think, two conversations with Mr. Frey 
on the telephone when Mr. Sagor was present in the room 
at my request to correct any mistakes that I might make 
in talking to him. I don't recall whether he was present 


Ot*« T MM f 
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t 

; 

when 1 initially — when 1 made my first call to him about 


> 

;i ! 

the matter or not. 


i 

I said I do not know. 


r» ! 

0 Ho you recall having any discussions with Mr. 


<; 

Sagor at all about the Goe memorandum? 


7 

A Oh, yes. 


* 

! 

0 Can you tell us what these conversations * ere 


«. I 

and when they occurred? 


i 

l' 1 A Well, the only time that I remember ever talking 

ii 

► U to Mr. Sagor about the Goe memorandum -- the Goe 

1 

12 

memorandum, as you call it, was, as I say, prior to the 


i:t 

receipt of the Solicitor General's memorandum in opposition. 


11 

it occurred in Mr. Sagor's office, and he showed me, as I 


ir> 

said, a five or six-paqe memorandum, to a portion of which 


Id 

• 

he directed my attention, and it had to do with Leuci’s 


, 17 

having gotten 050 in 1964 or '65 in connection with some 

i 


is 

official activity, and he had gotten it illegally. He 

I 

in 

had taken it, and so had the people with him; each had 


•.31 

{ 

gotten $50 out of $200. 


21 

Mr. Sagor said that this was 3500 material which 



had not been turned over to Mr. Rosner at the time of trial. 


•r > 

and that when Mr. Leuci had testified to his misdeeds at 


VI 

trial, he had not included that misdeed, the one disclosed 


2 T» 

in the memorandum, among those that he admit*ad, and I said 



i 

witmi r> i s ic* 'i*t diPopitfM * i •, r 'in# r moo'iF 
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to Mr. Sagor — well, no, I think Mr. Sagor advised me 
that he had no known about this thing, and I said to him 
that it was very unfortunate that we had not turned this 
thinq over, and it was one in a succession of important 
cases where there had been a failure to turn over 3500 
material. 

I asked him why it was 3500 material in the first 
place, since it seemed to have nothing to do with Mr. 

Rosner at all, and Mr. Sagor said, because we had elicited 
in our direct examination of Leuci what crimes he had 
committed, and I asked Mr. Sagor whether he had asked Mr. 
Leuci why it was that when asked about the crimes he had 
committed he had not included this one in what he related 
to the Court, and Mr. Sagor said he had asked Mr. Leuci 
v/hy he hadn't testified to this, and Leuci told him he had 
forgotten about it. 

I recall asking Mr. Sagor whether, in fact, it 
was not true that Mr. Leuci had admitted to crimes when 
he had testified in the trial of Mr. Rosner, and Mr. Sagor 
said he had, and I don't recall whether Mr. Saqor told me 
what they were or whether I simply asked him, "Well, were 
they more serious than this or not?" And the general 
impression I came away with, whether it was through specific 
examples that he gave me or through a oeneral conclusory 
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statement, was that Mr. Leuci had admitted to crimes that 
were for more serious than about this $5C portion of the 
noney that had been found as referred to in the memorandum. 

C> Do you recall whether Mr. Sagor told you how 
many crimes Mr. Rosner had admitted to at trial? 

A I don't think Mr. Rosner admitted to anything. 

0 I’m sorry. Mr. Leuci admitted to at trial? 

A The number 4 sticks in m/ mind, but I don't 
remember whether Mr. Sagor told me that or whether — I 
worked on the brief on the appeal. It may be that I found 
out about it then, or subsequently. The number 4 sticks 
in my mind. 

Q Do you recall the gist of your conversation, 
from reading the brief or working on the brief, the 
nature of crimes that Mr. Leuci had admitted to at trial? 

A Frankly, what refreshed my recollt-rLion was 
the conversation I had with you on the telephone last week. 

J don't think I remembered until that time what it was 
that Leuci had admitted to doing. I may have known it at 
one time — Mr. Sagor may have told mo, but T don't — until 
we talked last week, I did not remember if I ever knew 
hwat it was that Leuci had admitted to. 

Q Can you recall the date of this conversation 
with Mr. Sagor? 
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') 

• I 

A No. 

I 



0 Do you remember approximately when it was? 

I 

i 

A Well, by sort of complicated reasoning back, 

j • 


5 

the best I can do on the date — I have been trying to 



remember is this: It was before the receipt of the 


n 

I 

solicitor General's memorandum in opposition to your 


H | 

or to Mr. Rosner’s petition for certiorari, and when that 


l| 

came into the office, the mail room, I guess, stapled a 


III 

white piece of paper on it and time-stamped it, and I 


ii ! 

received this document from Mr. Sagor two or three days 

» 

rj 

after — not the Goe memorandum, the Solicitor General's 

1 

in 

memorandum, two or three days after that. 


n 

It was certainly prior to the receipt in the 


ir» 

office of the Solicitor General's memorandum, and my 


Hi 

o 

best recollection is that that memorandum was time-stamped 


17 

in sometime around the 22nd of April. It would hav e 


IH 

j 

been before then. 


l!l 

0 Could you tell us where that time stamp currently ! 

i 



exists — where that memorandum with the time stamp 


■it 

exists? 

1 


•)•) 

A No -- with the time stamp on it? 



Q Yes. 


21 

1 

A No. I have inguired and I was told it can't 


S) 

be located. I asked this morning so I could see. 


- 
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•» 

Q Could you indicate whom you inquired of? 



A Mr. Gleckel. 


I 1 1 Q And Mr. Gleckel told you he could not locate 


• r * 1 

• 

the time-stamped memorandum for you? 


1, 

A That's correct. But I believe that it would have 


i 

been the 22nd of April. That's my best recollection, 


M 

because I can remember thinking that it was eight days 


! 

" 

between the receipt of the memorandum in the United 


1 

lit 

.States Attorney's office and the communication with the 


1! 

Solicitor General initially on this subject, and I am very 


12 

clear that it v/as the 30th of April when I communicated 


i:» 

with him. 


ii 

So it is your testimony then that iL was about 

1 

| 

ir» 

the 22nd that you received the Solicitor General’s 


IK 

memorandum and the — 

1 


i; 

A Excuse me. 

1 

IK 

0 — and that the office received the Solicitor 

| 

r 1: ’ 

General s memorandum and that you received the Goe memorandur 

1 

Lit 

several days prior thereto, or saw the Goe memorandum 


21 

several days prior thereto? 


22 

A It was before then. How long before then, I 


1 

*. 1 

don’t remember. It would certainly have been in the month 


•M 

of April, but when in the mongh of April, I have no idea. 


1 

0 Could you estimate? Was it two or three days 
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before receipt of the memorandum, or about a week or two 
before the receipt of the memorandum? 

A I really don't remember. Professor. i have been 
trying to. 

0 Would April 15th be a reasonable approximation? 

MR. GLECKEL: Itour Honoi, the defendant has 
already testified to his best -ecollectior on that. 

THE COURT: Overruled. 

MR. 5AGOR: "The witness." 

MR. GLECKEL: The witness. 

A T do not remember. Professor. it was not too 
lonq before. 

Think hard about the chronology of events and 
try to remember now whether you received the Goe memorandum 
before or after you learned about Leuci’s statements, 

firm statements of crime, to Mr. Jaffee, Mr.Puccio, Mr. 
Giuliani. 

A As I say, I don’t remember. 

I certainly remember that I knew -- my first 
knowledge, as r recall it, of any problem about the Posner 
new trial notion or anything else was this conversation 
I had with Mr. Curran about, you know, the hypothetic*/, 
which I related to you previously. That was the first time, 
as I remember, that I knew anythinq about it. 
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Q So it is your testimony that your knowledqe of 
the Goe memorandum or the material contained therein came 
after your first conversation with Mr. Curran, which was 
the hypothetical conversation, and before you learned 
about the specifics of the Leuci recantation? 

A No. it was before — it was after I first spoke 
with Mr. Curran about the fact that there was a developing 
problem here, and before the receipt of the Solicitor 
General's memorandum in opposition, sometime in that 
period, and I can't pin it down much more precisely. 

Q Am! as you sit here today, you cannot remember 
whether the Goe memorandum came to your attention before 
or after the specifics of Mr. Leuci's statements to the 
three U.S. Attorneys I mentioned was brought to your 
attention? 

A No. 
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Would looking at the time shee- that is no^ 

unar is not row 

refresh your recollection about that? 

A 1 d ' )n ' t •'■now what you naan. 

I ” You -ntioned in your testimony that there was 

-i.ir stamp on a document. 

no. xhat s tne date T have been trying to 
explain to you. ft was before the tin- stanp. , an 

Vt " y rl ,1r th,t 14 "" the tin., stanp. before the 

t -(-Cipti of tifl° ,r i r rnrAn^Mm , _ 

.orancJun, and after nv first b-ino told by 

Curran t.iat thor- was a problem with Mr. Lnuci, but 

'•»- -»ctly it fits into that tine sepu-nc- r do not know. 

• •..on you first learned of I,«uri' s firm . 

■ UC1 s Wrin statements 

•"iiit he admitted morp rrime ^ ■ i 

' dld y° u discuss with anybody 

inch. United states Attorneys office at that point whether 

that information should be made available to the 
.‘ju{ir''rne Court? 

1 don't believe so, no. 

'■1 Co them was a period of tin- in which you 
l-urncd a„o know about the Leuci -recantation.- - to .... 

" nh'ny.und without characterizing it - which you did not 
h.'V' in mind to notify the Supreme Court? 

A Yes. 

™ l C0UKT! ’•« - »»* MOM this: , Iow l3n „ „ 

' IPi,SC '’ UtW =" n ti»c beuci said he had committed 
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0 *j r r crim: o and the tiro you notified tho Lrput” Solicitor? 

! r, taut guest ion clear to you? 

•nil: WITNESS: I vould lit'- to make a distinction 
which T *’.a vo in my ov/n rind. The thine; that 

, 2 « f f r'-n' i at” i th. Goc memorandum in r ormntion with the 
in<r , rr .,. ion Mp*. M r . T.ouci had lied nbou* other crimes vms 

• )•), • ' i:r r wr.s concerned, and so far m I in concerned 
‘•fK.'v, 1' -nvh r don't know what Mr. beuci testified to h^r , 

» - not 3 i when he omitted receiving the 550 from hir. 

*"'oti i-onv at the trial. I conoid red tha*- an error on his 

• ,-)<•' coi ' •> d v. • our failure turn over n 3500 

o' 1 1 it 4 n an entirely different cat'' jeryfrorn 
4 u .e fact that he had engaged in all kinds of unlawful 
cruainaJ ictivity which he had deliberately Ji r d about not 
u-ivi - 'ringed in at Mr. Rosner's trial. 

"i;r >:* v '’V ; uow long a period -’f ' ’ - r e lapsed 
I - tv; on tat tin' you learned o r these o*-h-*r multitudinous 
erir ■■ from the time vou notified th* i r *itor General? 

.;it: 1!’. Gf>: Taking th- ' '•Jth and *he 10th, 
rii l; t :i at!.’ 19th, ae the key date when 1 'i actually 
admitted to tivr • thincr., J 'Ion 1 1 specif iccl ly recall, T 
. ;0M »«* hnv'* 1 erne*! it in the new few days, r.o more than l r > 
d rout, bed-'-m the right of the IMtt, or l-th, if that * n 
..'p., first a imittc ’ it, and the 30th, '.'hich i-*. tit" day 
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7 CO 


T.t!; COURT: Can you give us any idea how long 
you knew about the fact that ho was admitting many, many 
r " ' 1 ~ r <rr ^ m - r * Jn which he had been involved about or which 
hr hf8d lied a; out at the trial and the tire you spoke to 
:r. Frey in the Solicitor General's office? 

Is nv question clear? 

iilb WT' .d.ss: That he had admitted rather than 
there was a probability -- 

V!I!' COURT: I am eliminating the hypothetical 

oucstion. 


ts:j. WITHESS: b’hen T knew? 

'>.!! COURT: liow lone: a period of tine elapsed 
^' n *- iin fine you knew and the tine von contacted the 
.'olicitor General? 

Ttii: blTUESS: Ho more than 10 or 12 days. 

“Y Mu. DEkSiioi.'lVZ: 

'.i Is it not your testimony “hat it was the Solicitor 
.*n ra: r r-wonridin that triggered vour sense of obligation 
■o inform the Solicitor General? 

rd.RCi-*:.!.: Objection, your Honor. ft is a 
char setori • u*ion. 


i HI CwM'.T: r '.’ill pc pm i *■ if. 

1 ‘ was he ''olicitor General’s memorandum -- 
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' lu't, Lt wv !i r '. Sagor's suggestion in connection with 

'.hit. in • orand n that triggered my agreement with Hr. Sagor 
‘■.hat i h<~ Solicitor General should be advised. I had 
never s any papers in connection with the Supreme 
.Court proceedings prior to Mr. Sagor giving me the 
Solicitor General's n<->'->orandum. Tn fact, T have never 

• ->n th~ petition for certiorari to this day. 

c H is your testimony that were it not for the 
Solicitor General's memorandum having been brought *-.o your 
attention you did not then have any evirrent intention to 
brir. j *-hr material to the attention of the Supreme Court? 

MR. GLLCKF.L: Objection. It is a hypothetical. 
TiiL COURT: Sustained. 

MR. UhRSUOWITZ: I c^ffi asking about state of mind, 

vour honor. 

V:M; COURT: He has told you that the Solicitor 

Gejvr.il's merorandum triggered the events. 

MR. DMRGHOWITZ: What I am ns?:ing — 

Till; COURT: I will ask a question: 

War there ever any discussion which you participant 
ad in, or which you heard in the office of the United States 
Attorney, that information as to Ueuci's previously un¬ 
admitted er i ires should be withheld from the Solicitor 
1 ^ne ra 1 ? 


I 1.11 Olt ITT roiiMT RFPonTfBS U*. r n IJ t> T Mr>l IS* 
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ThL. WIThi.SS: No, sir. 

YHh COURT: Proceed. 

.;Y MR. DLKGHOWITZ: 


7T,2 


<) Was it not your testimony just a few minutes aqo 
that you, in ‘‘act, called Mr. Frey and told him that it was 
*h~ position of the Government of the United States through 
the Southern District United States Attorney's Office that 
that, i rtf orr. at ion should not lie made available to the -- 

’lib COURT: That's a totally different question. 

MR. DLR5IIOWITZ: I think I am entitled to ask 


that question. 

THU COURT: jon't arque with ne. I am well 
aware that ho nade that statement. The question I asked 
! 11 :n was, in effect, whether there was ever any conversation 
at which he was present where talk of withholdinq *:his 
MitormaMon from the Solicitor General was Hnoussod. 

Hi end no. You reverted to a previous question and 

answer of his in which he said in discussinq what the 
lrqal position o: the United States ouuht to be the United 
at ; s . ttornry took the position that in liqht of the n'-w 
trial notion the ratter should not be brouqht to the 
attention of the Supreme Court. 

T tike it that fron the testimony, as I remember 
it, and correct me. if I an wronq, Mr. Cardan, within a day 
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r ' r - v; ° n r tr.r that the Nadjari thing cane out, and you 
imnodiatoly at that tine called the .Solicitor General 
and told bin that whatever reasons th^ro had boon, namelv, 
ongoing investigation and keeping it nocr°t, no 

longer existed? 

'i’li!' ’> TNIJSS : That’s corr^^t, sir. 

rottHT; Go ahead. 

« 

' ” :*r-t. id.i . -• : 

T:; it not the case, th«n, that th«re was a 
distinction : vie by the. United States ^ t-orr.ov ’ s office in 
this oir.’ric’ to “ 11 the Solicitor Gem ral that it was 

* * 1- coition of *-hir, office not to t«1 1 the Supreme Court 
about the l.ruci statements until after the investigation 
was comj let or!? 

• ■ ' ’I.LCkEI. : Objection. T believe the witness 

b.as already *-«; s*-if ied -- 


' hat. 


ji... COURT: I will permit ‘•he witness to answer 


A T ‘link we asked — yes. r think we said to 


•r. i’rcy — 1 id, after talking to hr. Curran -- tha*- 
• a d wo-.il.. not not make public the information tha* - 
v;rr ’ developing about the oth<-r crimes r.-uci was involved 
- r • th’ r i r when T nad n the request, there v.-ere various - - 


if. i’r: 


”/ - 1 " Jn sug osted there vt-ro various ways we could 
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«i»ut it, including just a letter to the Court without 
: copy to counsel, to you, I mean. i don’t remember that 
specifically. Uc were more concerned about it becoming a 
matt r of public knowledge, particularly, as I remember it, 
b-cause of the fact that there was a man who worked for Mr. 
hosner who - I mean at the time, just these past few 
months - who was a particular subject of the ongoing 
investigation, and we felt most particularly he should not 
avMr= thC[t ;:r ' Leuci was cooperating with the govern¬ 


or nt. 


Gr. Gordan, you are a lawyer in this office who 
has d'.a liny5 primarily with the Solicitor General in the 


Supremo. Court? 


Tl'l. COURT: Excuse me. 

i ry to thin): back clearly an to this. </as i«- 
your position with Mr. Frey that you did not want the 
information about Leuci’s admissions to become public, 

or that you did not want it available to the Supreme Court? 
t)o you ’"rmember? 

V!!l WITNESS: 1 thinJ - v;e did not want it to b e - 
p,ll,lic * r don ’- think it had occurred to me until 
lr * '' rny ioned the possibility that it could cone to 
Mr ttentiof the Supreme Court without becoming a 
!■ i ~ r nr 't a publ i ~ knowledge at least of Mr. Posner's 
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knowledge. 

Tlin COURT: Did the United States Attorney ever, 
*o your knowledge, when it c.ine to your attention that it 
r.dght rone to the Supreme Court without being public, ever 
• isl: the Solicitor General not to make the information 
available to the Supreme Court? 

Tut. WITNESS: Well, I think I have to answer th° 
question this way: The conversation which I had with 

Sr. vr r / about not nakinq the. natter public occurred late, 
about 0.J0, on April 30th, and v:e discussed various possi¬ 
bilities of how to handle the thing. on n v/as that it was 
l •■ssib I c, r. !’r y said, that a letter could be written to 
the Sunr -e Court saying ir. it, "Vie are not telling hr. 
dosne.r's lawyers about this information.' This was one 
of the* possibilities discussed, but within, as I r°n»r"h?r 
it, 21 hours -- In fact, within about 13 hours -- r:r. 
ba iicri had a press conf e 'renc"' and releas'd the thing:, 
so that van never developed further because of the change 
in circumstances. 


Vdh COURT: .Ihcn Mr. rr»v said to von tha' 


if right b: flop- by letter to the Supr-'m^ Court, did v 


vou 


say anythir.j to him, if you remember? 


onr, • 


'lib. WITNESS: I don't really remember, vour 
I han't know how seriously h- pu» forward that 
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r;uqgcsti on 


IX i 


Till, COURT: It s~ M to no implicit in your 

i-r.tlnor,y so far is the fact that this was under dis- 

<; tssl-n between youond the Solicitor Orncra!. that befor- 

'uo utter - before the decision was firnlv fixed, .hr. 

—I, re's proceodinns broke, or had by then the Solicitor 

' -re, cone to a conclusion as to what he was coins to do. 
,r > y jur J:nnv;l 

'.lb. l.’IThESS: The last cor.r-.urication I had before 
t'.e thins, before Mr. lladjari made the ratter public, was 

Jft,r ' " Xpr9S89d ° Ur «at it not be node public 

•' C - rrCy Said - « “in «»." in a very tentative 

manner, ana that concluded the conversation until I called 

h, “ ‘ h ' : Ra « ** at!v istd bin about hr. Median. 

• U!: C0UWt ‘-He decisions of the united 

A ”""' n l>ln “ Solicitor C-nornl of the Unite. 1 


.it:r:;? 


r > , j! > 1 ;r<i>> i c- <-■ . t a 

. 1 <!on - Have that impression, no 




haVC " iscu ^' Gd v/ ^“-her or not the Solicitor 
u-. i.s rind, its collective rind, as to 
-hether -o brio, this to the attention of the Supreme Court, 
as it not your testimony that Mr. Curran had told you that 

'' JS , ' ,3l ‘ ion of this ®«i« vis-a-vis the solicitor 
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Cantral that it did not want that made public? 

MR. GLFCKEL: Objection. 

VHL COURT: Overruled. 

A 1 "ill have to ask that that bo read back. 

0 The Judge asked you whether or not th*' folicitor 
General had marie a decision and your answer was that it war; 
in in the air. I an asking you now whether this United 
States Attorney’s office, Mr. Curran and yours-lf, Mr. 


'urrart pa*" 4 - ’ cul arly , whether he had not communicated to 
•’ou the decision that he had made that h n did not want 4 his 


r »tt~r made pul lie? 


U”> asked ns to ask Mr. Frey -- to com¬ 


municate to Mr. Frey, rather, the fact that we did not 
want n^uci's cooperation and admissions to become a matter 
of p i 1 i.c kno' ' 1 edge. That was the purpose f *'h ,r ‘ ) °phon p 


C.1 1 1 . 


bid ’/our discussion with Mr. Curran include th*~ 
possibility of bringing this to the attention of the :'npr n r a 
Court without alerting counsel to it? 

'.p, nrcius*' after I had discussed that with Mr. 
r y ’ t r us* hav« b ft tn about — I don't honestlv remenber. 

It was quit 0 late in the evening. I don't remember whether 
i e'rt discuss'd Mr. Frey's suggestion with M r. Curran again 

Or npt . 
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2 

In your discussion with Mr.Curran before you 


1 

spoh ‘ to Mr * Vrn -y whRn he instructed you to communicate 


1 

, io the Solicitor General the position of this United 


5 

' Attorney's office, was it part of his instruction 


<> 

‘o you to raise the question of the possibility of al»rtirn 



the Suprcn. Court to this matter without alerting liosner 


H ! 

or his counsol? 

i 


<» 

A 1 doR,t thinI: i* occurred to either one of us. 


10 

J 

bo it was the position of the United States 

# 

11 

/'-..orney . office at that time that no information about 


12 1 
! 

b’.ici's crimes should be brought to th" nttentionof the 


it 

upreme court at tha v Hroi 


ii 

Mi<. GLEKEL: That v/as not -- 


15 

Till. COURT: Sustained. 


ih 

Is that what you said? 


17 

THI WITNESS: We did not want the information 


IS 

iide public or J var instructed -- 


19 ! 

1HE COURT : That's v/hat I understand. 


20 

1 

21 

■ R * bERSUOWITZ: I am pressing it a little further 


find the implications of that position. 


>') 

THE COURT: Go ahead. 


Z\ 

iiY MR. IJERSMOWITZ: 


21 

0 Was it not then the position of th° United States 


25 

.Carney's office as yc i had thought it through that thcr^- 
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1 oro this information should not at that tim« bo brought 
to the attention of the Supreme Court? 

.MU. GLEKEL: Objection. This is completely 

unci '".ir. 

lHE COURT: It is implicit in the auestion that 
the only way the Supreme Court could have been informed 
v/as through the Solicitor General. 

You may answer. 

(Record read.) 

A I hat's correct. It never occurred to me tha*- 

anything could be brought to the attention of the Sunrenc 
” Without telling opposing counsel. 

i ou arc tho chief appellant counsel here and 
probably most familiar with the workings of the Supr-^n^ 
court in this office. Are you familiar vi th ‘-he npproxinn*-" 
timetable that tlie Supreme Court works under, that in, do 
y u know approximately when the Supreme Ceur*-. generally dis- 
P° SAV of case in its Friday conferences. now lone 
■' jC * ° r receiving the a overnnent's final memorandum do^s it 
• iispo.se of th' case in the normal course of events? 

I have no idea. 


/i 


() 


bo vou know whether or not it is three or four 


months as distinguished from a week or ton days? 

^ kno practically t.othing about Supreme 
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i 

'.'oiiiL practice, Professor. 

1 

• » 


:i 

0 »la<1 you not on occasion been told that certiorari 

1 

i 

j i n a case has been denied? 


r> 

;;,iro * I read about it in a naper. 

1 

t; 

,,r< vo '» not normally told about it in cases in 


7 

which ”ou have had sop- experience? 


« 

A d ; ’t a blue memorandum from t h- Solicitor 



rr>1 ‘ | ] • t is a forn and son«bodv types ir. a nark 


10 

1 to "Ccr*iorari Denied," and back it com^s. 


" 

You have occasion, at least, of knowina when 

1 


: *he < O'.’frnimt' s memorandum in sorr- of those cases has been 


1! 

fib i ? 


i 

11 

■' ^ ijurss I have known. I have never thouoh* - 


ir» 

abou* tlv~ time lao between the two of them. 


10 

Was it your view at the ‘-inn that the tire lau 


17 

•••aa do:; r to several weeks or say a voar° 


IS 

. GLhKl.L: I don't understand the relevance of 


1!) 

this line of ruestioninn. 


20 

TIP' ‘"OURT : Neither do I. 


21 

1 

... Ub! .u o.-.T'I /.: Pav I make an o r f — r of nr^Tf ? 


22 

'• in: COURT: Yes. 



MP. bl.RSHOWITZ: The Supremo Court v;as scheduled 


21 , 

1 

2T» 1 

j 

i: the norma 1 course of events to decide and dispose of 

c r* ’orari petition within about ten days or two weeks aft^r 

I 


*• 
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receiving the final government memorandum. Our offer of 
proof vii that '.he United States Government, this United 
State:; Attorney's office, contemplated not telling the 
Supreme Court of the United States about the Leuci memorandum 
until an investigation was complete and that it was in¬ 
evitable that the Supreme Court would have acted on certiorari 
without having received that information. 

Vlli. cou:<T : overruled. 

Go ahead. 

THU WITNESS: Is there a question, your Honor? 











\ 
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' 

jj 

0 

The question is, are you generally aware, in 

:» ! 

the most 

general way, of what the time frame is of the 


■ ; 

Supreme Court action? 


•’ i 

A 

No. 

«r 

(> 

0 

Would it surprise you to learn that the Supreme 


i 

Court nenerally puts its case on conferences within about 


s 

two weeks 

or three weeks? 


i 


MR. GLECKEL: Objection, your Honor. Tf Mr. 


10 

Hershowitz wants to testify, he can. The witness has 


" I: 

said 


1 

12 1 


THE COURT: Sustained. 


U j 


This witness said he doesn't know about the 


11 ! 

practice, 

in answer to your question. 


15 l 

0 

Did you have any discussion with any other 


10 

Assistant 

United States Attorneys in this office about 


17 1 

the certiorari petition and the matter pending before the 


IM 

Supreme Court in this case? 


m 

A 

In what respect? 


20 j 

Q 

With respect to the decision whether to disclose 


21 i| 

and when 

to disclose information. 


22 II 

A 

Besides Mr. Curran and Mr. Sagor, I don't think 


•>‘l i 

I have di 

scussed the matter with anyone. It's possible 


II 

21 j| 

I mentioned it in passing to Mr. Schaffer, to see the 


2T> 1 

I 

assistant 

chief, but I don't think I ever had any substantivt 
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conversations with him. 

0 At the time that you decided to inform the 
Solicitor General's office about the nature of the Leuci 
recantations, did you advise Mr. Curran or anybody in the 
United States Attorney's office that it was your legal view 
that this would not result in the Supreme Court reversing 
the conviction? 

MR. GLECKEL: Objection, your Honor. I don't 
see the relevance of this. 

THU COURT: I will permit it. Go ahead. 

A I don't remember. I think I was more likely 
in expressing my own legal view communicating the views of 
the Solicitor General as I had been advised of. 

0 Was it your view at the time, as you recall it, 
the Supreme Court would not grant a new trial motion, 
would not in fact remand the case for a new trial? 

A I think that was my view. I had some uncertainty 
about the matter because the Mesarosh case was so peculiar, 
but that was what Mr. Frey thought, and I deferred to 
him in such matters. 

Q How, you mentioned in your testimony a few 
minutes ago that when the Government merely knows about 
evidence in the file, and there is no deliberate lie 
about the witness, and that is, and I think I am quoting 
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you correctly, "an entirely different category of case." 


a 

Do you recall having said that? 


i 

A I think I have said it in connection with this, 


5 | 

but I think of the Goe memorandum as being in an entirely 


(» 

different category from Leuci’s recantations, as you put 


( 

it. 


H 

Q Now, within that category of cases, to your 


:i 

knowledge, as an experienced Appellate attorney, do 


HI 

Courts ever reverse those kinds of cases? 


11 

MR. GLECKEL: Objection, your Honor. It isn't 

f 

12 

up to the — 


li 

THE COURT: Sustained. 


11 

0 Are you aware of any cases where the Government 


ir» 

has had knowledge, collectively, within the Government, 


Hi 

of information not testified to by the witness where the 


17 

Courts hav e reversed convictions? 


IS 

MR. GLECKEL: Objection, your Honor. 


10 

THE COURT: Read the question to me, please. 


20 

(Record read.) 


21 

THE COURT: Overruled. 


22 

You may answer. 


Z\ 

A Well, I knew — there are several cases where the 


21 

Government has deliberately introduced perjured testimony 

I 

2 T» 

or has engaged in various other kinds of -- 
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■» | 

THE COURT: I think the stance of the question, 


i 

Mr. Gordan, comes down to this: He is asking you in 


‘ : 

substance, supposing there is information in the Internal 


IS 

Revenue Service not known to the people in the U.S. 


1 

i 

Attorney's office, do you know of any convictions that 


7 

I 

have been reversed on the grounds in substance that the 


H 

information in the possession of the Revenue Service 


| 

was constructively in the possession of the U.S. Attorney. 


IU | 

That I understand to be the gist of the question. 

' 


II 

► 

MR. DERSHOWITZ : Yes. 

# 

12 

THE WITNESS: I don't think so. 


" 1 

0 Are you aware of the category of cases known as 


n i 

negligence suppression cases? 


ir> 

A Oh, yes. One of them was a case where I was 


It; | 

supposed to have been — 


17 

Q Do you remember the disposition of that case? 


IK ! 

A Yes. The Court of Appeals held that there had 


' 19 ' 

been no suppression of any kind. 


20 

You were counsel in the case. Professor. 


21 ! 

THE COURT: What was the name of that? 

| 

22 

MR. DERSHOWITZ: I was trying to remember, myself. 

f 

! 

w i 

THE WITNESS: United States v. Kahn, your 


21 

Honor . 


25 

i 

MR. DERSHOWITZ: Let the record reflect I had no 

1 

1 

|! 

' "Tut IIII OH Id rniipr HFPOOTfR', II <; rOMRTMOtHF 

1 
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role whatsoever in that aspect of the case. I was retained 
for an entirely different matter. 

0 But you are aware that there is a category 
known as negligence suppression, in which thu Courts 
sometimes reverse convictions? 

MR. GLECKKL: Objection, your Honor. I still 
don't see the relevance of this line of questioning. 

THE COURT: I do. 

Overruled. 

A Yes, certainly. There are cases where no 
matter with what good faith the prosecutor has acted, if the 
matter is important enough and has not been disclosed and 
should have been, the Court will grant a new trial. 

Certainly. 

Q Were you aware of that line of cases when you 
road the Goe memorandum? 

A I have been aware of it ever since the Kahn case. 
Professor, if not before. 

0 Wore you aware of that when Mr. Sagor told you that; 
in his view the Goe memorandum constituted 3500 material? 

A Was I aware of it then? 

0 Of the line of cases,when Mr. Sagor told you that 

the Goe memorandum in his opinion constituted 3500 
materia 1? 


Vi iTHf »«N fV* 
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* > 

i 

A Yes. 

:i 

Q Do I understand your position to be that the 

I 


t 

reason you did not feel it necessary to disclose the Goe 


r. 

memorandum to the Solicitor General — 


i; 

MR. DERSHQWITZ: I withdraw that question. 


i 

Let me rephrase it. 


M 

Q It is a fact, is it not, that you have never, to 


1 

this day, informed the Solicitor General of the United 


States, or any of his deputies, about the existence of the 


11 

Goe memorandum or its substance? 

# 

12 

A That is correct. 


l.'i 

C Is it your position that the reason you did not 

1 


11 

feel it necessary to inform the Solicitor General about that 


ir> 

is that Leuci's new admissions of major nev; crimes made 


Ki 

that a minor event by comparison? 


17 

A Not per se. 

! 

IM 

0 Would you explain to us what your position is? 


' 1!' 

A My position is based upon the memorandum itself 


2d 

and the facts contained in it, not upon the other 


21 

admissions by Leuci. As I understood it, and I don't 


•») 

know what's transpired at this hearina as I understood 


Z\ 

it, Mr. Leuci had admitted to having taken $50 in 1964 or 


• * 1 
_ | 

'65 in connection with some official activity. He had 


2.7 

taken it wrongly. That fact was recorded in a memorandum 
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which was in the possession of the Bureau of Narcotics 
and Dangerous Drugs prior to the Rosner trial. 

At the Rosner trial, the Government elicited on 
direct examination of Leuci what crimes he had committed 
or what bad things he had done, and Leuci admitted to 
things much more serious than taking the $50. The 
prosecution, the United States Attorney's Office, was 
unaware of the existence of the memorandum, and didn't 
turn it over to Mr. Rosner's counsel, thereby violating 
Section 3500 of Title 18, but my view was, and continues 
to be, that in view of Mr. Leuci's testimony at the trial 
itself in connection with the things he did admit doing, 
that memorandum and the facts contained in it are of such 
^significance that there was — that there was no 
necessity to inform the Solicitor General of its existence, 
and there — if I can express a legal opinion — there 


would be no reason to grant a new trial. 




I 






| 


THE COURT: I have already indicated in the 
record of this matter that I regard the Goe situation as 
de minimis. 

Go ahead. 

0 Is it your view, then, as I understand it, that 
you would not feel obligated to turn over the Goe memorandum 
to the Solicitor General without regard to whether or not 


T Ml «►< f) 1 r 
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Leuci made later recantations? 

A Well, if your question is would I have told 
the Solicitor General about the Goe memorandum, if the case 
had been proceeding normally, without the subsequent 
admissions by Leuci, no, I certainly would not have. 

In fact, as I say, I didn't. 

0 Were you aware that at the trial of Mr. Rosner 
there had been an issue concerning the destruction of 
certain tapes in which Mr. Leuci had made admission 
of certain crimes? 

MR. GLECKLL: Objection, your Honor. This seems 
totally irrelevant. 

THE COURT: I don't see the relationship. 

MR. DERSHOWITZ: The offer is Mr. Gordan made 
a characterization as to what his belief was of the 
trial. He said that he merely testified -- he testified 
as to many crimes, and what 1 would like to elicit is 
the precise nature of what Mr. Gordan knew about the record 
of the case at the time he made this decision. 

THE COURT: Sustained. 

Q Are you aware that in addition to Mr. Leuci 
testifying at the trial, he had also testified about his 
crimes at an interview prior to the trial, granted by the 
Government with the consent of the Government and with 
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i 

I 

•) 

1 

Rosner's 

counsel? 

:1 1 

A 

1 don't think so. 

1 i 


Testified? 

•'* ! 

0 

Me had spoken at an interview, been questioned 

i; 

in an interview and given answers to questions. 1 

7 

A 

Before trial? 

s ! : 

Q 

Yes. 

* 

• | 

A 

I don't think I remember until just this moment. 

1; 

C> 

As you sit here today, do you know that an Assistant 

,, || 

United States Attorney by the name of Shaw had knowledge, 1 

12 !■ 

pretrial, 

of the substance of the Goe memorandum? 

; 

A 

I have been told that. 

i. i! 

Q 

Precisely when were you told that? 

ir* | 

A 

I was told that on Saturday — Saturday, July 7, 

! 

If i || 

1974, sometime after 9:30. 1 

r; j’ 

Q 

i 

A week or two ago? 

J 

IM 1! 

A 

Yes. Mr. Gleckel told me that when I got back. 

r.i 

I didn't 

know it before then. 

•Jo ll 

O 

In your view, is that fact a significant one? 

21 


MR. GLECKEL: Objection, your Honor. 

) > I. 


THE COURT: Sustained. 

•ji ! 


I will decide what is significant in this matter. 

21 : 

That ' s my 

job. 

r» |i 


MR. DERSHOWIT2: It seems to me when we are 

1 

ll 
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talking about motive and intention -- 

THE COURT: Let's don't argue. Professor. 


of proof. 


MR. DERSHOWITZ: I would like to make an offer 


THE COURT: I don't want to hear it. 


Go ahead. 

% 

0 It is your testimony then that in your discussions 
with Mr. Sagor, Mr. Sagor never told you that Shaw, an 
Assistant Unitea States Attorney, had knowledge of the 
substance of the Goe memorandum? 

MR. SAGOR: Objection, your Honor. There is 
nothing saying whether Sagor allegedly knew this or 
anything like that. 

MR. DERSHOWITZ: That's not part of the question. 
The question is whether he, Sagor, told him. 

THE COURT: Do you have the question in mind? 

THE WITNESS: Yes, sir. 

A I only had one conversation with Mr. Sagor 
about that memorandum, the one I have related, and he 
certainly did not tell me that Mr. Sha^ knew about the 
facts contained in the memorandum. No, he did not. 

0 Did he tell you that that information was solely 

in the possession of the Bureau of Narcotics and Dangerous 
Drugs? 
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I don't think we discussed it specifically. 

He showed me a memorandum which appeared to be an internal 
memorandum of the Bureau of Narcotics and Dangerous 
Drugs. I had the distinct impression that Mr. Sagor had 
been unaware of the existence of that memorandum at the 
time of the trial. 

0 But at the time that you and Mr. Sagor discussed 
the substance of the Goe memorandum, the impression, I take 
it, you gathered from that discussion was that tne infor¬ 
mation was contained solely in the files of the Burea of 
Narcotics and Dangerous Drugs? 

A That was certainly the impression. 

I take it from the testimony you have given here 
today that it is your view that there is a distinction 
between knowledge contained in the possession of the 
Bureau of Narcotics and Dangerous Drugs and knowledge 
contained by an Assistant United States Attorney? 

MR. GLECKEL: Objection, your Honor. This 
can't possibly go to his motive or intent, since he has 
testified that he learned about this after the conversation 
with the Solicitor General. 

THE COURT: I am going to permit it. 

lhe point of the question is clear. I under¬ 
stand the point. 
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Go ahead. 

THE WITNESS: I'm sorry, your Honor. 

THE COURT: Read the question. 

"ecord read.) 

A Well, do you mean that I take a distinction betweei 
the fact that the memorandum was known to the DNDD and not 
to the United States Attorney's Office? Is that your 


question? 


Yes. 


Yes, I certainly do take such a distinction. 

Is that distinction a significant one, in your 


view? 


MR. GLECKEL: Objection, your Honor. I don't 
think it is for the witness to draw conclusions of law. 

THE COURT: I will permit it. 

A I think it's significant. I don't think it's — 

I don't think it would be controlling if the substance of 
the memorandum was significant. In other words, I think 
that if the memorandum had contained something of vital 
importance it wouldn't have mattered where the 
memorandum was so long as it was in the possession of the 
Government. 

0 Hut if the memorandum contained something that 
was not of vital importance it might make all the difference 


• « 1 1* *. . ■ t ■ i.i, r«t f > i %• * f u* 
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i 

i 

• ) 

in the world as to where it was in the Government's files? 



A No, I don't think so. I would say that it's 

i 


i 

a -- the way I view it is, it’s kind of a sliding scale. 

1 


."i 

If the memorandum is irrelevant, is of no importance, and 


<; 

it was in Mr. Sagor's vest pocket during the trial, a new 


7 

trif would not be granted. If it was of slight impor¬ 


H 

tance, or more important than no importance, but Mr. 



Fagor in the prosecution didn’t know about it, a new trial 


',0 

might not be granted. If the memorandum was of vital 

1 


11 

importance to the trial, and the prosecutor did not know 

< 

r> 

about it, but it was somewhere in the Government, then I 


i.i 

think that the fact that the prosecution didn't know about 


" 

it would not foreclose the granting of a new trial. 


17 

Q So, in light of your characterization of this 

material as not very important, it might be very significant 


l(i 


17 

how high up the hierarchy the actual information got? 


18 

MR. GLECKEL: Objection, your Honor. 



THE COURT: Sustained. I think we have rummaged 


2U j 

around in Mr. Gordan’s mind there just about enough. 


21 

Go on to something else. Because in the long 


2‘.! 

run, in the opinion I ultimately hand down, I shall 

l 


x\ 

decide the very question you are putting to him. 


21 

Go ahead. 


* 

And while I am influenced by what he says, 



' t ‘ ' ',MT MH »j « ( • i. i , 






A 1074 

14 memch Jordan-direct 785 

I don't believe that his position is determinative. 

MR. DER5HOWITZ: Excuse me, your Honor. While 
we are confcrrinq, we would like very much to see if 
we can have copies of the two letters written by the 
Government to your Honor, that is, the letter first 
informing your Honor of the Leuci material, and then the 
letter which was the subject of the mandamus proceeding. 

We are particularly interested in the latter, that is, 
the letter rent to you on Monday night, which you 
read and indicated could not be disclosed, which last 
week you ordered a redacted copy to be turned over to us. 

| 

THE COURT: You got that? 

MR. DERSHOWITZ: We got that. We do not now 
have a copy of that. 

THE COURT: Why don't we take the morning recess 
now and see if we can't then -- perhaps then you can be 
able to finish with this. 

Ten minutes. Let me know when you are ready, 
please, but not more than fifteen minutes. 

(Recess.) 

(In open court.) 

MR. JAFFEE: Your Honor, may the record reflect 
that we have furnished to defense counsel Exhibit 13, whichi 
is a copy of the redacted letter of May 28th that was 
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previously furnished. We have also furnished a copy of 
'•hat is now marked Exhibit 16, which is a copy of the 


i April 23rd letter from Mr. Curran to your Honor, that 


■ 


li 


K 


•\ 


(I 


Ij 


copies or portions of both those letters were read into 
the record at Mr. Sagor's — when he was on the stand — 
and if the defense wishes, we will put them in as Government^ 
Exhibits as Exhibits 13 and 16 in evidence. We offer them 
at this time. 


s 


II l! 

I 




I . 
1 1 


Hi 


I, 


I 


li 

I 


S) 


MR. DKRSHOWITZ: We would like to introduce them 
in evidence and we would also like to introduce in evidence 
the Goe memorandum. 

MR. JA.FFEE: No objection. 

THE COURT: Received. 

MR. DERSHOWITZ: The redacted version. 

(Government's Exhibits Nos. 13 and 16 were 
received in evidence.) 

MR. DERSHOWITZ: We would air > like to makr for 
identification the letter of May 7, 1974 sent to Mr. Frey 
from Mr. Gordan, provided to us also by counsel during 
the recess. 

Tin: COURT: Any objection? 

MR. SAGOR: No, your Honor. I suqqest that 
they be marked Government's exhibits; that will simplify 
matters. The Goe memorandum should be marked Government's 


IT ON r 
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Exhibit 17 in evidence and the letter of May 7th should 
be marked Government's Exhibit 18. 

(Government's Exhibits Nos. 17 and 18 were 
received in evidence. 

MR. SAGOR: I take it you were also given other 
correspondence. You don't mean to say 18 is the only 
correspondence you received? 

MR. DERSHOWITZ: If you would like. I am not 
going to make any reference to it. If you would like to 
mark it as an exhibit — 

MR. SAGOR: No. Just so the record reflects 


that's not necessarily all the correspondence. 







I 


fl 1077 

Jordan-direct 


t.HUn, your attention to thin 


' 1 ,lsk you to look 


Of May 7 ( 


at it. 


'■ !i 


22 I 1 


a- I! 


i| 

Yo ’ 1 mean Exhibit 18? 

Q Yes. 

A (Pause.) y GS? 

r into the record •■ho < *■ 

cord -he items you supplied th« 

■'*' Uritr)r --•••cral at his request. 

of notion; defendant's affidavit; 

’ :C: of law; government’s affidavit in 

opposition; aovern-i-n-’ct lnnfB 

- n ~ s memorandum of b.,. 

or Jaw; oxccrpt of *-he 

^ ffOV° 2 'np^nf 1 r» _ , 

. ,Wlw "*« affidavit in regard in 

tIial ,r ' ,tion in the liosr.er ease. 

in other word«? «.u« 

' thG government requested that 

” at. Send to thorn a 

- , if leant amount of material r-lciinq -o 

''cner * s motion? 

n:> * GU:KKL: Ob j^tion, your Honor. 

• count ; Sustained. 

Do i understand that -ha- l i — ■ 

-nn. list is exclusive, that 

• 'll (| _i i ; TiOf r'* iwl 4. u _ 

he qovernnent. anvthino other than that 

* ' v,r! " r in that list? 

1 " • *" i*? correct. 

•’ Indic '“e what else you sen.. 

“ vou mean the Solicitor General, i 

'> Ves. 


»*N r »s ie ▼ 


f^llR* if 
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A There is a second letter of the same date which 
r " f ~ rs * :o aendinn many other things that has been qivrn to 




( ) 


That's Mr. Curran’s affidavit? 


A I would have to see the let*-»r. r don'*- 
e’~c ; f 7 callv recall. 

MR. SAGoR: May that be narked (;«»?«-. j-nment' s 
' ::nib>‘ 1 ) for identification, your Honor? 

(Government's exhibit 19 marked for 
iiient i f i cat ion .) 

O Please proceed. 

Government' s Exhibit 19 war s^r.t before (lovern- 
: cut's ixnibit 18, though, apparently, on the sane, day and 
forwardou to the Solicitor General, the paoern on Posner’s 
*-iiird new trial notion as well as a copy of m affidavit 
by Mr. Curran. 

Yon indicated that the tringrring event was the 
elicitor General's reply memorandum ’n which a certain 

had stated certain facts. As vou sit her-' toda**, 
- of recollection, in substance, what did 


b . I 


lo'i' no' 


•Y 


*’• rt :, ‘ 0 d something to do with the allegation that 
•* l: ' -i ‘ ! ; .tt~d other crimes and it said Meat thcr« - 
i., in the record ' o suggest that Louci had commit'-'d 


I r 9 rOH r»' e > 


irr COllht ».♦ Pi.O trn», 11 • CM' • T» 
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' :r_ crimes. That's my recollection of the footnote. 



/»t 

the tire vou 

read 

that 

memorandum and 

focussed 


it*, n* i' n 

on that foot 

note, 

ind 

icatinn *-hat the 

re was 

•. i : 

•: in the 

record that 

Leuci 

had 

commit.fed other 

crimes, 


r" that L-uci had admitted pretrial to at 
in rr t r - nontati ves of the oovernr ent that he had 

‘ ‘ ! ai: <* her crime? 

/ 

'■d;: CO"RT: ’..'hat do you mean "pretrial"? 

MM. ..5 i GliOWlTZ: Before the trial. 

'J’lll. COURT: You mean about the Go*'* situation 


MR. DIRS HOW IT'/,: Y-s. 

•' 1 car.’t say that it was in mv mind when I read 

I don’t imagine it was. I knew about it. I had 
r. advised by Mr. Gaqor . 

bid there come a tire when your attention was 
■x to a letter sent to the honorable Judtr Bauman on 
11 A.i , 107 4 ? 

. CAGOR: Is that I’xliibit 1.3, Mr. Drrshowit?? 
MM. IV. i’.SHOV/ITZ : Yes. 
r e ‘•hat bxhibit 1G? 

.. Y -> s, • *- is. 

Yes, that did come to ny attention. 

bo you rcc 11 readinn ♦■h** followin'' statrren*-? 


1 f •« 1 T r<v,u’ i 
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"'his is to inform the Court that for th- first 
tim f ' last wo '!: Mr. Lnuci told tho government of certain 
criminal ac*is committed by him when ho was a member of 
fl.o .iarcoticr. Division of tho how York City Police 
Department about which Mr. baud did not testify at the 
trial o r Kdnnnd Posner." 

7i Your question is -- 

O Were you aware of that statement when vou road 
* W l ] r ttor? 

A I have* read the letter. 

<> You. are aware of the date of th n letter, Anri 1 

A Yes. 

'l'lii. COURT: If "the government" ni-ans anything 
' th- ** than th- le'ual representative of the United States - 
d previously indicated to you that that 
i • a co:..on, Indeed, u universal, form of rof-rrinq to the 
■ 'ov-rr.r'.ont ’ s counsel. Invariably, day after day and from 
is memorial the United Utates Attorney, whon he stands to 
mo ah , speaks for "the government." 

Indeed, I nay point out, I’rofe-sor Dershov.*it /., 
‘•ha* a few m ur. nfs aqo vou in referring to the Solicitor 
1 • ■ r, — *■ l .i* first referred to him as "the oov~ rnn n nt, " and 
*. i**i you corrected yourself. 
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Dhl-SllOWI'i’Z: I rof?r to the FBI as "the 

government"; I refer to the Bureau of narcotics and Dangerous 
I’ruan os "the gov~rnm«nt." That's obviously insinnifi- 


cont. 


’ rha government is one unit for at least certain 


tur-osos one we will bring to your Honor's attention various 
.-a-s ro>oldinq, but that's not the point of this question. 
'*• me develop it this way: 
or: April 23 you were aware of the statement bv 
the government indicating that for the first time last week, 
♦hat is, around April 17th or 18th, the rovrrnnent -- 
•-ri-icd as Judge iiauman defines it, as the United States 
attorney ’s office — was first told of certain criminal acts 
co "littec by him about which he did not testify at '•he trial 
of Edmund Rosner. 


• 1!^. GbhKF.L: Objection. The ouestion .is 


unc1^ i r. 


Inf- COLRf: l'hcre is no question yet. 

0 in reading this letter dated April 23, did you 
‘orus on the statement, or do you recall this statement, 
"ur-t week th~ government learned about these crimes for 
* he first tin?"? 

A bid I focus on the statement, no. I don't 
ren.ember that I did. 


V bo you recall reading the statement which begins 


"i"u mn ns irr count qrponrrns us courtmousf 
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with an emphasis, "I stress that none of this activity 
was or could have been known to the government then?" 

A Professor, perhaps T can answer simply by 
:;ayin«i that some time after the letter was sent I was 
shown the letter and I read it. I read it completely. 

p At the time you read this letter you w**re aware 
that ’lr. Sagor had come into possession of the Coe memoran¬ 
dum more than a week prior to the date of this letter? 

A 1 don't know when Mr. Sagor came into possession 
of *"h r Coo memorandum. 


< i 


bo vou recall when Mr. Ragor fir; 






* hr Go" memorandum? 

A !»o. I think I explained to you -- 

Till: COURT: I now direct that you no longer 
direct any questions to the Goe memorandum or the Goo situa 
tion. That's ny ruling and I will take responsibi 1 itv for 
i t. 


o You referred in your testimonv before to an 
arguTn'Tt that wo , the. two of us, participated in in front 
o 1 flic Unit (’. Rtates Court of Appeals. 

A That's correct. 

•< no you recall that nrgumont? 

A 1 recall that it occurred. 

m bo -'on recall what the argument was basically 
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704 


MU * GL,KLL: Objection. What relevance could 

‘.his have -- 

iilL C0URT: 1 don't know where it is going, but 
hi., i^ ..he fourth time that we have been to the Court of 
Aspens in connection with the mandamus proceeding. 

•••h.. DI.RSIIOWITZ: He was counsel of record, 
no you recall what the nature of the mandamus 
Pro<~~-.diner was in the Court of Appeals? 

Yes. 

Could vou indicate that, verv briefly? 

Vc--. You wanted the Court of Appeals to order 
nd v. l luuan to gi.v«* you a letter that tho government had 
oiven to Judge iinunan so that you could incorporate its 
substance in your responsive papers — in your papers 

1 ‘ '■ onsiv '' to tii- supplemental memorandum of th« Solicitor 
nrrtil in trI to 

You were, aware, th-rrf or -, that it was our posi¬ 
tion that, wc had the right to the information in the posses- 
mot of tiie government so that w- could make an adversary 
f r sonta*- ion to the Supreme Court? 

• v Yes. 

Uor- you aware of questions put to me by th- 
;ud'«s, particularly Judge W-infeld, that da”? 


inuTMr»N nu net court «rrr^Tfns u s rouPTMOusr 
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75*5 


a I was present in the court and listening. i 
— know if r remember the Questions. 

0 i)o you recall questions put to me by Judge 
Weinfcld regarding what it was that we were alleging, 
whether we war” alleging pretrial suppression or nnrc.lv 
nore information relating to perjury? 
a dot specifically, no. 

bo you recall the question.-, thai v;or nut to me 
bv Judge We ? r.f e Id? 

dot specifically, no, but it is all tape-recorded, 

rofs'.or. 

liavo vou ever heard the tape recording? 
a do. Whatever he said should be on the tape. 

U Vou indicated previously in your testimony that 
this particular United States Attorney's if- ice war, havino 
setiia n roll lei .s with 3500 material in a series of car^s; is tha'j 
true? 


A 


V' n 


• MR . -'Ll I'CL: objection. what possible relevant 
could other cases have to this one? 

I'iil. COUJT: Ho has answered that one. Le*-'s 
•ee ’.her it goes. 

fs i *• part of the problem that the officehns 
*’ n occ,n::i "’ n nr ' t produced information which it was required 


^OuTMF fIN n» r . 


if* T r r, 1 1 w r in p .iofr' 


• S roiiRTMour 
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MR. DERSIIOWITZ: We would like to 

make an offer of proof that if asked the witness would 
state it was in his mind, that the Goe memorandum was in 
his mind, at the time that he made that representation to 
the Solicitor General’s office. 

llih COURT: On what basis do you make such an 
offer of proof? What reason do you have to believe that 
he is going to say that? 

MR. DERSHOWITZ: The reason is sirply that h'- 

knew about that fact and if your Honor prevents m° from 
asking him -- 

TIIL COURT: Don’t argue with ir.e about it. 

Answer my question. 

Have you talked to him and have you ascertained 
that that’s what his answer is going to be? Have you? 

MR. DERSIIOWITZ: I have spoken to Mr. Gordan 

often. 

Till. COURT: Have you determined that that’s what 
his answer is going to be? 

I am goina to let him answer it. 

Had you determined what his answer was going to 
be when you made that offer of proof? 

MR. DERSHOWITZ: It seems to m° an offer of 

proof is appropriately made when there is a basis for making 


soijtmfrn out irr court rcportf^ u s couRTMm'jF 
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it. V.'h^n tho Court has refused to allow -- 

1 hL COURT: But it must be truthful and honest 
and leased on fact. 

• »K. beR.hllO’hITZ: Are you suqgostinq I can ash 
a question only when I know without a doubt what the answer 
cun be? 

COURT: You can only rake an off^r of proof 

'••'h a you have reason to believe that which -..’ill he contained 
in the offer; that in what I mean t*> indicate to you. 

" at is the way it is. 


111 



*S. 

. ir;.: t!. 2 auc 

stion and we wi11 st 

i2 ! • 

out 

the :;o 

1.1 


of f '•rs 

of ; • ■ • you nr-' naking, and : hr • 

t h^ 

cou 

rt of 

11 


•"•1 ’P° A1 

s will een:;ide-r 

your offers of proof 

i n 

the 

t 

light 

15 


o 

ft 

answer to this 

question. 



- 

lf> 









tie ahead. 

'end the offer of proof to the witness, 
h • ihi!'IVZ: lr-icus^ re, your honor, hut -- 
T!h. COURT: I don't want to h^ar anv r.or r alow 


" ;d the offer of proof to the 'witness. 

7; ’ '/I’lh’bSfi; I have no recollection -- and ! 

4 '.ou.jht about i*• very hard since I learn'"'! I was going 
to testify here -- of ever thinking about the toe memorandum 
in Conner*, i or. with my oorununi cat ions "ith the ho] ici tor 


' "i • I * N F R N fV ^ 


t c f\ ,n* u\ »u n » •»» t ^ C • »»iPT m 
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General with regard to beuci's recantations. I cannot 
say positively that I remember everything! thought about 
'JO days ago, but I have no recollection of aver having 
considered the Goe memorandum in connection with my con¬ 
versations with Hr. Frey. 

THL COURT: Go on to something else. 

MR. DURSJIOWITZ: I must pm sue this line one 
more step, your Honor. 

BY MR. DHRSHOVJITZ: 

Q Bo it is possible in light of the state of veur 
recollection at this moment in time that you may have had 
it in mind a*- the time when you had communication with the 
Solicitor General's people? 

MU. GLUK1L: Objection. Anythin^ at all is 

possible. 

Till COURT: Of course. Sustained. 

MR. DFRSliOWITZ: At this point wowoulrt like to 
ask the Court for an opportunity to confer in chambers for 
a brief moment. 

THU COURT: No. Put to r« whatever vouwant to 


put. 

MR. DKPGHo’.VTTZ: With the greatest of reluctance 

we wouuld move your Honor's disqualification from any 
further participation in this case. 


5">IITHf«N 015 * ICT COUNT un'OOTffl! U 5 ( 'I til „r, <,r 










np 1 3 


3 

1 


A 1009 

Gordan-direct 


300 


7 0 

V 

i 

H : 
<) 

10 | 

II 

11 


13 
11 
13 
it; 

17 
1H 
10 
20 
21 
22 
23 I 1 
2-1 i: 
23 


•ill;: COURT: I heard your notion. Monied. 

..i<. L)l.!::dlOWI r i 2: On tv;o qrounds — 

'i:;i; COURT: r don't want to hear ‘her. Denied. 
Go ahead. 

!‘t'. Ui.HMio'-.'lvz: May w« hav** a rortent, pleas^, 

your Honor? 

Tlii Court- Yes. 

(!’ -Hire . ) 

■'*v :;•>. i.hhdMioMT: 

You are not, as you sit here todav, prepared to 
'• r ‘” um "* r ‘ d it it ray have been in your nind a*- *-he> 

you bar -onmnications with the Solicitor General's 

r ' n ' ic '' * lK1 * r:1 - re existed the c,oe rerornm’ur and its sub¬ 
stance ? 


MR. GLIKHL: Objection. 

1 *' 1- • 1 - • bustained. r just ruled on tha*- 

‘ 1 * *'• Hi.HO.. 1TZ : W n have no further questions f 
this witness. 


or 



TIlH COURT: 

Does the cjovomrent have any? 


MP.. r.LJ.ni.i,: 

Just a few. 

your ! ; o n o r . 

<'KOKHS Hi: 

AMrilATlo;; 



'.Y ”.i:. o. 

HHJ.L : 



y 

Mr. Gordon, 

did you ev*»r 

consider yourself or 

discuss w 

i.h anyone t ! 

a question of 

'•'hen the* Goe rerorandur. 


50»» f Hf r»N 

ir*T rr>'j*r tt^POfiTi os 

• » S i*0 o ’ ft t 
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was to ho disclosed to the defendant? 

A Well, when I had tnv conversation with Mr. Sacjor 
about its existence and so forth, I inferred front what Hr. 
Caaor said -- I don't think wc discussed it direct!v, 
but I inferred from what he said that he was qoinq to 
turn it over at the tine of the hearina on the pending 
n<~v; trial notion. but I never discussed v;ifh anyone beyond 
what I hav'* just told you when it should be turned over, r.o. 

O Uiu you ever discuss with anyone the question o f 
whether the Solicitor General should be informed of the 
osi stones. of the Goo memorandum? 

rm. i)l MSIIOWITZ: Tt seems to re an objection is 
in order. If v;e ar n not allowed to pursu° the Gee 

memorandum, I don't see why the qov^rnnent should lie per¬ 
mitted to do so. 

Till' COURT: Y^s. I don't want to Irar any 
more about that. 

LiY MR. GLLKl.L: 

r Directinq your attention ♦ :o your conversations 
v:ith Mr. Frov of the Solicitor General's of* ice on fpril 
10th of 1 'j 7 d, I believe vou testified ‘-ha*- c’urina on'- of 
these conversations the last of the d.av you suqoosted that 
this office, **ho initee. Eta ter. Attorney's ^ r f : c r of the 
rn District of York, would yr-fer **hat the 


SG'IT HFPN D» r . 


I c T COURT PF POOTf « r » U ^ 
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contents oL Detective Louci 1 s now revelations would not be 
niauu public. Was it your understanding that the Solicitor 
General would r, tko the final decision «s to what the 
Guprenie Court was to be informed of? 

A Yes. 

1 believe vou also testified that a tin-- car.'* 
vmcn you read a teletype version of the aovornnen*- • s 
supnleir-ntal brief to the Sunreme Court? 


A i :i i 


how long a tine did you have to ''"anin'* ‘■ha*■ 


Th'* t«l^type began coning throur’ , as 1 rcn~nLer 
it, hortly aft-r 10 o'clock at night, and i- finished 


coning throu hi 20 minutes to 11 at night. 


•’as nrint^d 


in duplicate, an original and a carbon. I put the 

carbon .dr. : agor's desk, and went hort ,- ith tic oriainal, 
r'.il it, 1 >rought it in the next day, and af-e** various 
consultations I was back on the phone to dr. Prey at abou* - 
g.'lu or a quarter *:o 10 the following nomine. 

Directing your attention to .Tuns of this year, 
did vou ever learn that dr. dershowitz sought a d~lav in 
‘ o .'ut-rere court consideration of its petition for cc-rtiorarti 
until after the District Cou r*r heard the new trial notion? 

•’!>. DIUSliO'-ITZ: objection. is a 
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characterization. 

a Y^s. Mr. l ? rey called n? and told no -- I don 1 1 
recoil if it ./as Juno, but it war: at the end of all of ‘•bone 
events, he called no anu told no that Mr. bershov/itz 

wanted fir adjournment of his response to th' 1 Molicitor's 
supplemental nor.oranbun, and he asked us what our posi¬ 
tion -- 1 1 1 ,. sorry -- until after the hearinq or. the new 
trial motion, and he asked me what our office's position 
•.’.is. on his consent inn to such a thins. 

C> What was your response? 

/ Ultimately or immediately? 

<> bit i.mately. 

A U11.inatolyv.e told ”.r. Frey that it was up to him 
what he „did. 

Q That you took no position? 

A Ue left it up to him. We die, in fact, take no 

position. 

MR. GLKKhL: May I have a moment, your Honor? 

THU COURT: Yes. 

(Pause.) 

MR. Old Ki L: bo further questions, your Honor. 
F.r.Dl RHCT FXAMirJATIOU 
Si MR. M.RLMiniJITZ: 

<'■ l.'hat was your immediate response to Mr. Frey's 
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sod 


oral 7 

int.ic.v ion to you that a request hod l^rn rude to pu» off 
*:hc duprene Court, consideration? 

A I reirer.ber saying 1 would havr to talk it over, 
dur'* know whether I immediately told ;ir. 1’r^v what I 
thought or not. At some point I thought -- r think I 
told him what our collective thinking was hut whether T 
*° , ' i ;m ’ n y °'" n thinking was originallv I doi't know. j 

coulu you tell us what you told hi- about your 
coll ctive thinking? 

As I remember it, J told him -hn* we were rather 
annoy rd at you because wo had understood, or r had .,nd«rrtone !, 
‘ hi ' lk L ‘‘ WBS ‘J^nerally nursed, that wh~n you appeared j 
/)• for^ audge ; unman asking for the letter — -veil, asking 
'or revelation of what I.ruci had said and do brie fine of him, 
and then Judy™ IMuman said we rust wri*-** a 1-tt-r, an : -her 
; ‘J' : " luru - r * » subsequent hearing -vid he nr, notooin^ 


J ut 


IX 


t urn 

ov r 



or, and 

th^n 

l/o 


n* * 

o th 

'*> (' m ~ 

ur‘ of 

If) 

| -VP 

'Oils, 

you 

had 

s a i d 

• oth t 

o dud 

qe b 

an 

man 

and 

*- K o 

'"oert 

20 

or 

•'.» >ne.i 

1 > , <j 

s I 

rrro 

' fa*- r, *- 

hat v 

on h 

ad 

to 

h . i ” e 

th i 

s done 

21 

rig 

ill a\. 

r' b . 

<: iu." 

c. i f f-j 

u './anted to 

1 : s t 

*- h 

e i r 

for- - 

a t io 

n and 

22 
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r papers 
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wop 
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0,1 

to 

file 

bv 

Th irsdav 

Z\ 

o f 

th • 

•..■eck , 

and 

you 

very anxiou 

n to 
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"IV o 
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at t 
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it out of thnt tarn into the next term, an'l so, frankly, we 
werc of the view that you said one thine hero and another 
tiling to Mr. I'rey. 

t.) Wert you aware who made the first request for 
a .It lay in tlv' Supreme. Court, whether it was the Solicitor 
General's office rr Mr. Rosner's counsel? 

A When? 

O In this cas n . 

A I have b’^n told that the Co] icit o*-' s responsiv- 
Memorandum in opposition to your cert, petition was delayed 
at his r- quest, I beliov~, for a sionificant period of tin-, 

•i /.r you aware that on May 7th, I *-hink, the 

Solicitor General '-.’rote a letter to the nup.rer-.-* Court 
asking them to take the case off the list and to d^f-r 
consideration? 

,. Yes. 


1« 


Are you aware now as 

you 

sit lie r ~ 

whether th*' 

19 

Gupr';.'. Count, in fact, delayed 

*• pri 

conoid-*- 

*t i on of thr 

20 

; att r or 

ac , '~<i on cert, during 

this 

* r> j*n? 


21 

i \ 

An r awar r as to whet 

• 

her 

th-"/ cl] 

iv n il it or acted 

22 

on j t? 

Th did both. 




23 


My question is: Mo 

you 

I:not; whs 

‘her they delayed 

21 

j* h' vom. 

the end of the tern? 




25 

‘ 

;.o, they did not. 
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1 

qp 19 

Corel.an-cross 


2 

1 

hav: not, Prof~snor, fi 

nislied r; answer to 

3 

your initial 

question of what T told 

Mr. I’rov. 

1 

o 1 ' 

o sorry. 


5 

/. I 

told hi:: that. 


6 

I 

tol < : hin that it ncerrd 

auito cl r ar to us that 

1 

you m re inxi 

rn to have the ruorrr-' 

tour*' ' ->ci 7 o our notion 


9 

10 

11 

12 
13 
11 

15 

16 
17 

i 

9 

20 

21 

22 

23 

2-1 


rather thin mciue th- M«saronh point, an vou ml lor! it, 
rather than th' uistrict Court, an: M , p unmrntnn 

v:hv after pr'snirq no 1 nrd for the fuprrr - ’ourt to derit- 
it you nuJci<~n 1 y wer qoinq to bo put in a *•■ jtio r where 
the 'i strict Court was qnino to decide i 4 . irt- franklv, 

■ 1 • Mr. l’r thouq * ycu vtert u • : : .«■ 

< i'in't know v.-hnt it wars. An far an v- mm concerned, 

'..•c v.- into; the thir.-j disposed of in the ’Jistri r*- Court and 
i *■ '-'.in up to hit- what hr did because v/o didn't know who* 
you .ci'o uoinq. 

W elim you received the To lc tvpr c pv of the Pup rent* 
-’ ur - r ‘ r - r, l on.no, :id you, in fart, rake an? changes in it? 

A V ~:s. 1 i' sorry. You r.oan of the Solicitor’s 

r nponn- ? 

■ >y I show you Cover nr ont ’ s Kxhibi ♦- l>. 

Y- n. 

beak at th r ' handv/ri *• inn insert 


•’.'Hithfbu O'* ict roiior nrpnHTfos u S r oi'B r mdiiSf 
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MR. GAGOR: There no government exhibit narked 

l). Is tnat a defendant's exhibit? 

Tin: V.'ITIJESS: This is Exhibit G. It is Defend¬ 
ant’s Exhibit G. 

M!’. MAGOR: Is that for iden f i f i.en t ion? 

MR. DERM HO'. .'IT?.: Yes. 

’i’jl.E WIT:,'Elks: Can 1 tell you whose handwritinc 

this is? 

0 'i’hc inserts, yes. 

A I cannot. It is not nine. 

n Is this the Teletype you received? 

"'<• SAGOR: Objection, veur Honor. Obviously 

it cannot be a Teletype. 

Mil. DERSIIOWITZ: I don't know. 

A This is not a Teletype. 

bo you have a copy of the Teletype you received 
oith your own handwritten inserts? 

A Ho. 

do ,r ou know wh«ro a copy of that would ^xist? 

iy raco ] lection is *-hat r sent the cony that I 
had. long after all this was ov<t and T was c] ,inuv up to 
out of «-'• country on business, I sent all *dv residue 
ot pnpr. r o includincT ♦-hat to .Mr. Manor . 


Obvious 1 < r 


’r» 1 «*-yr ,0 

you 

received 

that wou 1 d « 

^ x ist? 

ent the 

cony 

that I 

was cl 

■ an iv 

Up to 

sent al 

1 t hf 

res j (’ue 

t he uo w 

" ''IV K 

• ‘ o 
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Gordan-cross 


2 




proMuc 

■'* t h a * ? 



;i 

?1R. 51/■ ;oi<: 

We have the Tel^t^n". i 

dink it 

■i ! 




has : y 

- 

;mndv/ri tj n<; and 

also Mr. Gordan’s handv/rj 

tine. 

.) 

L have 

no objection. 








lay this bo 

narked? 


7 i 

(Govarnnsnt 

's L’xhibit 20 narked for 
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Gordan-redirect 
Q Can you tell us generally what changes you made 
of substance? Let me ask — let me withdraw that and ask 
you in a different way. 

There is a change in the teletype addition 
which reads as follows -- the original read: 

"It should be made only after hearing such new 
evidence as is available, including evidence on 
petitioner's allegation, which the United States Attorney 
denies, and which is potentially critical to the 
disposition of the new trial motion, that there was 
knowledge on the part of or wrongdoing by the prosecution 
in connection with false testimony by Leuci." 

Added in on the side in handwriting are the 
following words, after "petitioner's allegation," 

"that the Government knew about Leuci's additional 
criminal conduct." 

Can you tell us whether that was an addition 
that you suggested or an addition that somebody else 
suggested? 

A That is not an addition that I suggested. 

The Government's -- I'm sorry, does this have a number? 
Yes. Exhibit 20 is not my copy of the teletype. 

As I told you, it came in duplicate and I put 
one on fir. Sagor' s desk and I kept one, and the next 
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1 II 

2 memch 

Gordan-redirect 

II 

2 

morning, 

Mr. Sagor and I got together and we conformed 

1 

my copy. 

and I dictated my suggested changes to a secretary 

' | 

to a man 

named Kitch in the Solicitor General's office. 

i 

.) , 

0 

Edmund Kitch? 

li 

A 

But this is not my copy and whether this 

7 1 

suggested change went into the final one, I have no idea. 

H I 


MR. DERSHOWITZ: Can v/e ask the Government for 

!» 

a copy? 


10 


MR. SAGOR: To the best of my knowledoe, I don't 

i 


» 

ii i 

have Mr. 

Gordan's copy. 

12 ; 


THE COURT: Look for it during the luncheon 

l.t 

recess. 


11 


MR. DERSHOWITZ: Could you also, if your Honor 


please , 

have Mr. Gordan look for his written memorandum 

l*; 

that he 

just referred to incorporating the changes that 

17 

he sugge 

sted to the Government? 

1H 


THE WITNESS: No, no, no. 

i; 

i‘J 


THE COURT: He said he made it on one of the 

20 1 

two copies of the teletype. 

21 


Did you not? 

22 |j 


THE WITNESS: Yes, sir, and I sent my copy, as 

2,'t 

( 

I remember -- ir.'s possible I threw it away -- but I think 

21 , 

I sent all that stuff down to M.. Sagor, but I never made 

2T* 

a memorandum, I just inked it on the teletype. 

1 
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Sagor-direct 


1 

i 

MR. SAGOR: I will look for it over the lunch 


3 

hour. I think one one copy of the Telex was saved and 


4 

that's apparently my copy. 


5 

THE COURT: Just look for it over the lunch hour. 


H 1 

MR. SAGOR: Yes, sir. 


7 

MR. DERSHOWITZ: Your Honor, we have r.o further 

1 


8 

questions of this witness at this time. 

I 


» 

THE COURT: Do you have any? 



MR. GLECKEL: Nothing further, your Honor. 

# 

" ! 

MR. DERSHOWITZ: In light of material that’s 


12 

been turned over to us and in light r f testimony elicited 


13 

from the witness, we would like to call Mr. Sagor to the 


M 

witness stand. 


,5 

„ THE COURT: All right. 


,6 

THE CLERK: Mr. Sagor, you are still under oath. 


17 

Do you understand that, sir? 


18 

MR. SAGOR: Yes, sir. 

1 

19 

ELLIOT G. SAGOR, resumed. 


20 

FURTHER DIRECT EXAMINATION 


21 

BY MR. DERSHOWITZ: 

I 

22 

Q Mr. Sagor, referring your attention to this 


23 

document, can you tell us whether or not this is your 

I, 


21 

1 

handwriting? 


2T» 

! 

A Yes, some of the handwritinq apparently is mine. 
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2 

0 Directing your attention specifically to the 



words "that the Government knew about Leuci's additional 


j 

criminal conduct," is that your handwriting? 


5 

MR. DERSHOWITZ: Excuse me, your Honor. I just 


r > 

noticed that the previous witness is sitting in the 


7 

courtroom, and I think perhaps it would be better -- 


y 

THE COURT: Do you want him excluded? 


M ! 
0 1 

MR. DERSHOWITZ: Yes. 


i 

10 

MR. GORDAN: I'm sorry, your Honor. 

ft 


11 ' 

MR. DERSHOWITZ: I'm sorry, too. We ma> have 


12 

to recall you later. 


n 

A Yes. 


14 

0 Are there erasure markings over the pencil written 


15 

words? 


it; 

MR. JAFFEE: Judge, I have an objection. I'd 


17 

like to know where this is going. 


18 

THE COURT: I don't want to hear any more offers 


U) 

of proof. 


20 

You may answer. 


21 

A Maybe. It's in a fold. It's perhaps -- very 


22 

dulled looking -- 


2.1 

0 Sir? 


21 

A It may perhaps be dulled by the fold in the paper. 


2- r > 

0 Looking specifi ally about an inch above the fold 
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to the words at the top, "that the Government knew about, 
as you sit here now, do they look to you now erasure 


marks? 


THE COURT: Here's a light. 

MR. DERSHOWITZ: We'd like to admit that entire 
document in evidence, may it please the Court. 

THE COURT: One thing at a time. 

A The answer may be still maybe, I am not sure. 

Q As you sit here today, do you recall ever making 
an attempt or beginning an attempt to erase any of these 


words? 


A Any of my handwritten words? 


Yes. 


A I have no specific recollection. I know that 
Mr. Gordan left me a message one day to look at the 
teletype and I know I started to make some marginal notes 
on it, but it by no means represented a complete reworking 
of the telegram. I may in fact have erased; I may not. 

I don't remember. 


If you in fact erased, would you know when you 


did that? 


MR. JAFFEE: Objection. 

THE COURT: Sustained. 

0 Do you recall any specific time when you made an 
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•) 

attempt to erase any words that you wrote? 


3 

MR. JAFFEE: Same objection. 


1 

THE COURT: He is asking him. 


5 

Do you remember erasing anything in the first 



place? 


1 

THE WITNESS: Your Honor, it could be. I 


H 

don't remember one way or the other. 


!l 

THE COURT: Do you have any recollection of when 


in 

such an erasure was made? 


n 

THE WITNESS: If such an erasure was made, if 

* 

12 

it was, the answer would be at or about the time that 


13 

the prior to t.i? Solicitor's gray brief, the supplemental 


H 

memorandum; it would be some tine before that, probably. 


15 i 

0 Do you recall approximately how many reouests 


ir> 

for information you received from me directly, or from 


i" ; 

other attorneys acting on Mr. Rosner's behalf since the 


18 ! 

time I came into the case? 


19 

MR. JAFFEE: Your Honor, I am going to object 



to any information that goes into anything brought out 


21 

from Ur. (Iordan. There was adequate time to examine 


22 | 

Mr. Sagor in the last few weeks. It wasn't done. 


23 | 

I think counsel should be precluded from going 


' 

21 

any further. 


25 

THE COURT: I will permit it within reasonable 

I 
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2 

limitation. 


.3 

A Those requests, Mr. Dershowitz, to the best of 


■1 

my knowledge, are spelled out in the Government's 


5 

affidavit of April 9, 1974. 


f> 

Q Would it be fair to characterize it as having 


7 

received numerous requests from me asking about any 


8 

information you may have relating to crimes committed by 


<) 

Leuci and not admitted at the trial? 


10 

MP. JAFFEE: Objection. 


11 

THE COURT: The thing speaks for itself. It's 

» 

12 

a document and it's there. 

« 


13 

Sustained. 


11 

i 

MR. DERSHOWITZ: Your Honor, I feel constrained 


ir> 

by your ruling previously, so I will not pursue — oh, 


If. 

I will pursue only one further minute or question. 


17 

i 

0 Did you ever tell Mr. Gordan that I had made 


18 

an argument before this court in the Nadjari matter 


r « 

in which I stated that the Supreme Court -- that the 


20 

Solicitor General had deliberately made certain misstatement* 

3 

21 

to the United States Supreme Court? 


22 

A No. 


23 

i 

Q Did you tell him in fact that my statements -- 


2 i ; 

A I'm sorry, Mr. Dershowitz. Would you repeat that 


‘>r. 

question? 

f 

1 

SOUTHERN DIS ICT COURT REPORTERS. II.S. COURTHOUSE 


' >' r '• • * > * .• .r.k N . i • i , 

1 

i 


0 











8 memch 


A 1105 

Saqor-direct 

Did you over tell Mr. Gordan that I had 


characterized — 

A Excuse me. 


THE WITNESS: Can I have the court reporter 


read it back? 


(Record read.) 


'JO. j may have mentioned, of course, that you 
made statements in the Nadjari case which was on the 

record, but with respect to the statement that the 
Solicitor General — 

THE COURT: No recollection, Mr. Dershowitz, 


of that 


° ° id y ° U in * jrm him in fact I said the United 
States have, through tts Solicitor General, who presumably 
was unaware of these disclosures, made a representation 
to the united states Supreme Court directly contrary to that! 
A Mr. Dershowitz, I don't understand the ouestion. 

9 Were you aware that not only did I not charge 

the Solicitor General's office with deliberate misconduct, 

I specifically said that it was probably - they were 
probably unaware of it? 

ME. JAFFEE: Objection. If Mr. Dershowitz 
wants to testify -- 

THE COURT: I think the record is clear. 
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2 

Sustained. 


.1 

Q As you sit here today, do you have any knowledge 

I 


1 

about how Mr. Gordan learned that I had stated in court 


5 

that the Solicitor General had deliberately withheld 


r, 

1 

information from the Supreme Court? 


7 

A No, but I have a surmise what may be the basis 


8 

for what he said. 


!) 

Q Do you recall in my statement before Judge 


>0 

Bauman in the Nadjari matter that — 


11 

► 

A Excuse me, Mr. Dershowitz. I was not present 

1 

12 

in the Nadjari matter. I have at times, I think, looked 


i:j 

at the transcript of those proceedings, but I understand 


H 

there may have been proceedings where you spoke to 

15 

Mr. Giuliani off the records. There are some things I 

!« j 

am not familiar with. 

17 1 

i 

0 Have you road the transcript of the record on 


18 | 

the record in which I made a certain presentation before 


p 19 

the Honorable Judge Bauman about our interest in getting 


20 j 

information relating to the Leuci matter for purposes of 


21 

presenting it to the Supreme Court? 


22 

MR. JAFFEE: Objection. 


23 

THE COURT: Overruled. 


21 

A Yes. I think I testified to that the last time. 


2ft 

I may be mistaken. 
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0 — that the Supreme Court was likely to dispose 

of this case on certiorari within the next week or so? 

MR. JAFFE: Objection. 

THE COURT: Sustained. 

0 At the time that you participated in the decision 
to ask the Supreme Court not to make the Rosner recantations^ 
known -- not to have the Solicitor General make the Rosner 
recantations known to the Supreme Court, did you have in 
mind that the Supreme Court was scheduled to act on the 
potititon for certiorari within a very short period of 


time? 

MR. JAFFE: I object to the form of that 

question. 


THE COURT: It's objectionable. I'm just 
trying to save some time. 

Overruled. 

^ ^ never participated in any such decision, Mr. 

Dershowitz, nor do I think there was any -- nor do I under¬ 
stand that there is any such decision. 

As I understand it, appropriate information was 
qiven to the Solicitor General. It was understood that he 
would do the appropriate thing, given the wishes of the 
United States, which would be considered for what they were 
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2 

worth, and only for what they were worth, but it was 


:i 

his ultimate decision to take the appropriate action with 

1 


i 

respect to the Court which was something the United 


r> 

States Attorney always understood. 


ii 

Q Did there ever come a time when it came to 


I 

your attention that the position of this particular 


8 

United States Attorney's office was that that material 


f) 

should not be brought to the attention of the United 


in 

States Supreme Court? 


11 i 

A That has never come to my attention. Even as 


12 

I sit here now. 


n 

I take it what Mr. Gordan said was the Government': 

5 

n 

preference at the time was not to make it public. 


15 

Q You were aware of that preference? 


m ; 

A Was I aware of that preference? I was not, as 


17 

I best remember, privy to the initial conversations on 

j 


1 H 

the 30th that Mr. Gordan had with Mr. Frey. I don’t think 


' 10 

I was there. 


I ^ Was the substance of those conversations related 

i H 


21 

1 

to it? 

j 


1 

22 

A At some time, yes. But I mean, it's possible 


z\ 

that it was only in connection with your examination of 


21 

mo thereafter. I think tnat I had occasion to look more 

! 


25 

1 

specifically at what Mr. Gordan told Mr. Frey on the 30th. 
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MR. DERSHOWITZ: Your Honor, for the record, 
there were several questions that we wanted to ask Mr. 

Sagor about the memorandum. 

THE COURT: Yes, I understand. 

MR. DERSHOWITZ: Which we will not be able to 

ask him. 

In light of that, we have no further questions 
of this witness. 

MR. JAFFE: Your Honor, may I have just a second 

to consult with Mr. Sagor? 

THE COURT: Yes. 

(The witness steps down from the stand.) 

MR. DERSHOWITZ: Your Honor, is this usual, to 
consult with the witness? 

THE COURT: It's not usual, but I don't see any 
objection to it. 

MR. SAGOR: I could ask myself ouestions, but I 
can't do that. That's the problem, Mr. Dershowitz. 

THE COURT: That always seems to me a rather 
silly procedure, and I don't permit it. 

You, of course, can simply go on and ask what 
transpired in this conversation. 

MR. JAFFE: Mr. Clerk, would you mark this 
Government's Exhibit 21, please. 

SOUTHER* D'S • CT COURT REPORTERS r . COURTHOUSE 
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(Government's Exhibit No. 21 was marked for 


.1 

identification.) 


1 

CROSS-EXAMINATION 


.1 

DY MR. JAFFE: 


fi 

Q Mr. Sagor, directing your attention to 


7 

Exhibit 20 for identification, which is the Telex, and 


8 

Exhibit 21 for identification, which, for the record, 


» I 

is a gray copy of the supplemental memorandum for the 


,0 

United States -- Supreme Court of the United States, 


11 

► 

the matter of Edmund Rosner v. the United States, 

# 

12 

have you taken the time to compare the chancres you say 


13 

were made in your handwriting to see whether they hav e 


11 

been incorporated into the final brief? 


15 

A No, I am not familiar with all the changes that 


k; 

were made and whether my suggestions were actuallyincor¬ 


17 

1 

porated in the final copy. I know some were. 


IH 

MR. JAFFK: Nothing further. 

j 

r i9 

THE COURT: Mr. Dershowitz? 


20 

MR. DERSHOWITZ: Nothing further, your Honor. 


21 

I 

THE COURT: Step down. 

1 

22 

Put Mr. Leuci on the stand, please. 


23 

i 

(Witness excused.) 

i 


21 

1 

MR. JAFFE: I would like to state for the record 


25 

that the Government this morning furnished a further 

I 



) 
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redacted copy, which has been marked Exhibit 8 -A for 


.1 

identification, to Mr. Rosner. Your Honor will recall 


\ 

that Exhibit 8 for identification was not furnished to 


• r > 

Mr. Rosner but only to Mr. Rosner ’ s counsel. 



Exhibit 8 -A, which was a further redaction, has 


7 I 

been turned over to Mr. Rosner. That exhibit, as well 


- | 

as the other exhibits, comes under the protective order 



previously signed, and we would like the Court to caution 


10 

both counsel and the defendant not to make any extra¬ 


11 ! 

judicial statements concerning any of the matters that 

# 

12 

1 

are covered in that memorandum, as the order of your 


13 

Honor, previously signed, provided. 



THE COURT: I am sure it is not necessary in 


| 

■> the case of Professor Dershowitz. I so order it in the 

i 


1« 

case of Mr. Rosner. 


- 1 

11 \ MR. SAGOR: Just one brief matter before Mr. 


1H 

Leuci takes the stand. 


IP 

Subsequent to the hearing in this case, I had 1 

20 

occasion to be contacted by the defense counsel in the case 

I 

21 

of People v. Walls, who tells me that he is making a 


22 i 

claim in the District Attorney's office that Detective 


23 

Leuci and Richard Lawrence may have lied in the Junco 


21 

case insofar as Leuci testifying about the Baron being a 


2T. 

reliable informant, and perhaps other statements. 
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I bring it to the Court's attention since Mr. 
Dershowitz mentioned on this same case in Leuci's same 
testimony, arguably. Detective Leuci, in failing to 
bring out the misconduct that he has acknowledged with the 
Baron may have made a misstatement in this case. 

I havenot seen all the record. I just amplify the record 
in that regard. 

THE COURT: All right. 

THE CLERK: Mr. Leuci, you are still under 
oath. Do you understand that? 

THE WITNESS: Yes. 

ROBERT S. LEUCI, resumed. 

DIRECT EXAMINATION 
BY MR. DERSHOWITZ: 

Q Good afternoon, Mr. Leuci. 

A Good afternoon. 

THE COURT: Professor, do you have any idea 
how long you are going to be with Mr. Leuci? 

I am thinking in terms of the luncheon recess. 

MR. DERSHOWITZ: We will try to be as quick as 
we can, but we probably will need an hour. 

THE COURT: Well, let's sit until 1:00 o'clock 
and then we will come back at 2:15. 

All right. 
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2 

0 Do you recall testifying here — 


.3 

THE COURT: Will there be any other witnesses 


4 

by either side today? I take it this will conclude the 


5 

testimony on the hearing; is that correct? 


6 

MR. DERSHOWITZ: Well, your Honor did mention in 


7 

passing from the bench the possibility that I would be asked 


B ! 

to testify. 


9 

THE COURT: No, no, no. I don't suggest that. 


in 

You will decide whether you want to testify. 


u 

MR. DERSHOWITZ: I have no intention of testifying. 

# 

12 

your Honor. 


i:i i 

THE COURT: It may be that the Government would 


M 

invite it, but it's up to you to decline. 


15 

Q Mr. Leuci, do you recall testifying — 


lfi 

THE COURT: Are you going to call Professor 


17 

Dershowitz? 


18 

MR. SAGOR: I just asked Mr. Jaffe that same 


19 

question. I doubt it. I assume he would not vouch for 


20 

him if he called him. 


21 

THE COURT: Go ahead. 


22 ! 

Q Do you recall testifying here about ten days ago 


23 

that you gave to Richard Lawrence narcotics on one occasion. 


24 

and that you had been present when narcotics were given to 


23 

Mr. Lawrence over your objection on one other occasion? 
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2 

MR. SAGOR: Your Honor, for the help of counsel, 


.3 

could we have a page number? 


1 

MR. DERSHOWITZ: Page 111. 

1 


5 

0 Do you recall that? 


6 

A Yes. 


7 

Q Do you recall also testifying that the only 


8 

situation in which you gave narcotics to the Baron was when 


9 i 

you put sc >e narcotics in his car after an arrest which 


in 

you considered was very important to keep the Baron moisted? 

$ 

. 11 

A Yes. 


12 

0 And do you recall also testifying on Page 224 


13 

that the only time you gave drugs to anyone else other 


14 

than these addicts was in the one situation where you 


15 

gave some narcotics to the Baron after that case, and there 


16 

was another time when you gave a pound of marijuana to 


17 

another guy, but other than that I have never given any 


18 

quantity of drugs to anvbody? 


19 

A Yes, I remember saying that; yes. 


20 

Q Do you recall testifying that you always objected 


21 

to anybody giving drugs to the Baron? 


22 

A Yes. 


23 

Q Do you recall having told Mr. Jaffe prior to your 


21 

testimony here that you had in fact suggested the procedure 


25 

to Richard Lawrence whereby he would get delivery of drugs 


! 

j 

l 
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2 

obtained in arrests? 


3 

MR. JAFFE: I object. That’s a mischaracterization 


■1 

of what the memo says. 

| j 


5 

THE COURT: Mr. Dershowitz appears *;o be reading 



from something. 


i 

What are you reading from? 


H 

MR. DERSHOWITZ: I am reading .rom the Jaffe 


9 

memorandum. I am not reading; I am paraphrasing. 

I 

in 

MR. JAFFE: Having had a prior experience, I 


li 

would prefer it to be read. 

# 

12 

0 Do you recall a following statement of Mr. Jaffe — 


13 

I don’t know whether he made that statement to Mr. Jaffe 

; 

1 4 . 

or this is a characterization of it — 


13 

A That’s the problem with the memorandum. 


in 

THE COURi : If you want to ask him something which 


17 

he is alleged to have said, read to him what he is alleged 


in 

to have said. 


1!) 

0 Did you tell Mr. Jaffe, in words or substance: 


20 

Lawrence would have gotten delivery of, for example, an 


21 ;l 

II 

I. 

ounce the prior day to the arrest and since the source was 


22 j 

arrested Lawrence would not pay for whatever drugs had 


23 

been previously delivered. Leuci indicated that in fact 


21 

Law ence told Leuci this was going on. At one point 


23 |j 

Leuci suggested this procedure to Lawrence — that is not 
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the end of the sentence, but I am ending my paraphrasing. 

A Over a period of time Lawrence had been after 
me to give him drugs, but the fact that I knew or I assumed, 

I felt that I knew, that the way he was working it was that, 
the way you described, we would work on a case and an 
individual, he would order narcotics from the individual. Th* 
day prior to the day that we would effect the arres., 

Lawrence would order a sample, the sample would be delivered 
to him, he would take that sample. When the guy came the 
following day, delivered the remainder of the package, he 
would arrest the guy. Lawrence never paid for the 
sample that had been delivered the day before. 

I knew he had been doing that for a long period 
of time. He would say sometimes he said he did, and some¬ 
times he said he didn't do it. At one point in time, when 


Lawrence — I had a conversation with Lawrence and he was 

18 If 

constantly telling me that he was in need of money, and 

19 ! he was in need of money this particular time. He was 

telling me he was in dire need of money. I told him the 
21 best thi ng to do, go out and make a case, do it the same 

way he ad been doing it in the past. "Go ahead, order 

II 

a package," the same way he had been doing it, and there is 

I 

a tape recording of that meeting, and he describes, now, 

I described to what I believed that he was doing, and he said 
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2 

1 

he never did that, but I never arranged for the Baron to 


3 

get a package delivered prior to the time I arrested 


4 

somebody, if you can follow what I am talking about. 


5 

Professor. I mean, he would handle the whole thing in his 


6 

own wormy, little way, you know. He would set the guy up. 


7 

order a package, now pay for it, and then order another 


H 

package. The guy would be arrested and he would never 


9 

pay for the package. 


in 

0 Did you mention that there was a tape recording 

# 

ti 

of this discussion between you and Richard Lawrence? 

j 


12 

A Yes. 

i 


13 

Q Do you know where that tape recording is at the 


14 

present moment? 


15 

A No. 


1« 

0 Have you recently heard that tape recording? 


17 

A Not recently, no. 


* 18 i 

* 

Q When did you last hear it? 


19 

A I don't know. Seven or eigh eeks ago. It's 


20 

a recording I made with Lawrence. 


21 

Q And is that currently, to your knowledge, in 


22 

the possession of the United States Attorney's Office? 


23 

A To my knowledge it is. I would think it is. 


M 

• * \ 

MR. DERSHOWITZ: We ask the Government to produce 


25 

it. 

1 



) 
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830 


3 

•1 

5 


10 

11 
12 

13 

14 

15 || 

16 

17 ! : 

I 

18 i! 

19 

20 
21 

22 

23 

24 


25 


MR. SAGOR: Absolutely not. We are waiting for 
Lawrence to take the stand. We are waiting to play him 
some of his prior inconsistent statements to show him how 
perjurious his prior statements are. 

I take it this hearing is truly closed as to 

Lawrence. 

MR. DERSHOWITZ: This is as to the truthfulness 
of Mr. Leuci's statement which he says is on tape. 

MR. SAGOR: I believe his — 

MR. DERSHOWITZ: He is not the — 

THE COURT: Please, Mr. Dershowitz, that is not 
the way things are done here. 

What he has done is just described a conversation 
which has been taped, and your opponent wants to hear it. 
Why isn't that in the interests of finding out what the 
facts are and what the truth is? That's what we are all 
here to do. We are not here to play games. 

Play it for him at the end of today's session, 

please. 

MR. SAGOR: Do we take it, your Honor, we have 
a representation from Mr. Dershowitz that he is not calling 
Richard Lawrence? I have a feeling that he may be getting 
a ll this material, and then suddenly decide that in view 
of some new footnote to the case that he has a right to 
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call Lawrence. Lawrence may well be testifying before a 
grand jury some day. 

THE COURT: Just a moment, please. This witness 
has testified to a conversation he had with Lawrence. 

There is a tape recording of that which is obviously the 
best evidence of the conversation. I don't really care 
whether he puts on Lawrence or not. 

He said two or three times now that he probably 
was not going to put Lawrence on. Indeed, about ten 
minutes ago, I asked if this was the last witness, and 

with the possible exception of Professor Dershowitz, I was 
told it was. 

Now, I am not interested in what the foot work 
is here. I want to find out what the facts are and 


it's in the interest to find out what the facts are to 
have this tape produced. That is the order of the Court. 

18 

MR. SAGOR: We will certainly comply with the 

19 I j 

order of the Court. My expectation is that Mr. Dershowitz, 
upon hearing the tape, will then have another hearing for 

i) 1 

another day. 

1HE COURT: We will do that tomorrow morning. 

Z\ I 

MR. DERSHOWITZ: May we ask your Honor if we 
can possibly hear this tape during the lunch recess to 
avoid that problem? 


*. niS T 
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2 

THE COURT: I don't know how long that is. 


3 

Is that possible? 


4 

MR. SAGOR: Your Honor, I will even have lunch 


5 

with Professor Dershowitz at the order of the Court. 


6 

THE COURT: Don't make undue sacrifices now. 


7 

Go ahead. 


8 

MR. DERSHOWITZ: I think, in the interests of 


9 

expediency, I will defer further questions on this point 


10 

until I hear the tape, because it would be redundant. 

ft 

11 

Your Honor, at this point I would like to ask 

¥ 

12 

Mr. Leuci one small matter, and I think your Honor will 


13 

see why it's critically important to our case that I ask 


14 

it. 


15 

Q Mr. Leuci, you told Mr. Jaffe, as I understand 


16 

it, that there were numerous occasions on which you kept 

I 

17 

money that you had obtained in the course of arrests; is 


18 

that correct? 


19 

A Yes. 


20 

Q Now, can you estimate how many occasions that 


21 

was that you told Mr. Jaffe about that? 


22 

MR. SAGOR: Objection, your Honor. We have been 


23 

through this time after time. 


24 

MR. DERSHOWITZ: It's only a foundation. 


25 

THE COURT: T. will permit it. He says it's 

1 

1 


. '"M»i ()'!' rT,roi'»t ri uTMoiitr 

A 
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crucially important. I will permit it. 


I would say anywhere between fifteen and eighteen 


times 


z\ i 


M " 


Q Now, at one point on Page 71 of the Jaffe 
memorandum — 

MR. SAGOR: Is this Government’s Exhibit 8 for 
identification, Mr. Dershowitz? 

MR. DERSHOWITZ: I think so. That's the exhibit 
on the Jaffe memorandum. 

MR. JAFFE: We hand over documents. They get 
marked as exhibits, and that's how they are used. 

1 COURT: The record must indicate that. 

Q On Paragraph 17, you indicated that — Leuci indi¬ 
cated that on the arrest of the "blank" case while executing 
a search warrant, money was found by FBN agent "blank." 

Leuci and FBN agents "blank" shared $100 each. This was 
Leuci's first score. 

Do you recall that? 

A Yes. 

Q And there were, as you say, numerous other scores 

much like this? 

A Yes. 

MR. DERSHOWITZ: Here is the question I would 
like to put in, with all due respect: 
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2 

Q Can you please tell us the names of the agents 



3 

with whom you shared the $200 that was related to in the 


1 

4 

so-called Goe memorandum? 



5 

MR. SAGOR: Objection, your Honor. What does 


1 

6 

this have to do with the Goe memorandum? 



7 

THE COURT: I don't know where it's going, but 


m 

8 

I will let him answer it. 



9 

MR. SAGOR: Your Honor, with respect to the Goe 



10 

. 3morandum, he could comment on this another way. I 


B 

11 

would like to have an offer of proof from Mr. Dershowitz. 

1 


12 

THE COURT: Yes, you are right. Just a moment, 



13 

please. 



14 

It seems to me that I ».ave forbidden all the names 



15 

to be presented upon the public record previously, and I 


1 

16 

adhere to that ruling. I adhere to that ruling. 

| 

■ 

17 

MR. DERSHOWTTZ: Let me state for the record. 



IS 

then, in the light of the way your Honor described the 


B 

19 

proprieties of making an offer of proof, since I don't 


■ 

20 

know the answer to this question, I will not put it in 


■ 

21 

terms of an offer of proof. But let me tell you wha*- I 

• 

B 

22 

would like to elicit from this witness. 



23 

THE COURT: That's fair enough. 


B 

24 

MR. DERSHOWITZ: I would like to find out from 



25 

this witness whether or not any of the agents who were 
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17 
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23 

21 

25 


involved in the Goe memorandum episode were the same agents, 
or agents from the same unit as other agents who shared 
in other so-called scores with Detective Leuci. 

THE COURT: What difference would it make if they 
came from the same unit? 

MR. DERSHOWITZ: The reason for that is this, 
your Honor: I think it's very clear, as a matter of law, 
that had the Goe memorandum been turned over to the Government 
as 3500 material at trial — to the defense — it could not 
as a matter of law have been redacted. It would have had to 
contain all the names of the agents. It would have then 
been the job of the defense attorneys, which they surely 
would ha e done in light of their great interest in pursuing 
all of Leuci's criminality to contact and interview each 
of those witnesses to find out whether they had engaged 
in other acts of misconduct with Lueci, and so it's 
very possible, and indeed probable, that the disclosure of 
the Goe memorandum would have been the opening wedge to 
the disclosure of eighteen or twenty other so-called scores. 

THE COURT: I understand your proposal. The 
objection is sustained. 

! 

MR. DERSHOWITZs A further statement along those 
lines is that interviews might also have revealed that the 
names, if we had interviewed the agents whose names were 

i 

fOUTHTBN DIST.. CT COUNT nmORTFOS ronRIHOMSF 





28 memch 


A 1124 

Leuci-direct 


given by Leuci — 

THE COURT: I think the record is clear. What 
you are saying is if you knew the names you would have 
had additional leads to follow up, and you might have found 
out more about Mr. Leuci's practices. 

MR. DERSHOWITZ: One minor point: If, in fact, 
the leads had been borne out, and we would have found them 
true, we might very well have had additional crimes agains'; 
Mr. Leuci to establish additional crimes; if,on the other hant 
the agents denied participating in the Goe incidents or 
other incidents, we might have been able to establish at 
trial that Lueci would have made false accusations which 
would have been directly to the guilt or innocence of Mr. 


Rosner. 


position. 


THE COURT: It’s highly hypothetical and sup¬ 


Sustained. 


Do you recall denying on a week ago Monday at the 


hearing here — 


MR. JAFFE; May we have the page here? 

MR. DERSHOWITZ: Page 111, again, of the transcript. 
— that you were involved in a narcotics conspiracy 


with Lawrence and others, including certain people in 


Brooklyn? 
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A I recall denying that I was ever involved in any 
kind of conspiracy with Lawrence. I recall saying I was 
never involved in any kind of conspiracy with Lawrence 
people fro v u Brooklyn, Mars, or anyplace else, so I assume 
the question is — no, or yes. 

Yes, I recall saying it. 

Q Do you recall the following statement that appears 
on Page 35 in the Jaffe memorandum — 

MR. JAFFE: Your Honor, before that goes on, let 
me make one thing very clear, since I prepared the memo¬ 
randum. That memorandum does not purport to be any 
statements made by this witness. Those are my impressions 
in putting together of a lot of different things of what the 
man may or may not have indicated or may have been indicated 
about him. Nothing contained in there, unless it’s quoted, 
is a statement of this witness. 

I want that to be clear on the record. 

MR. DERSHOWITZ: That's precisely why we pr'-fei 
not to read from the document, why we prefer to question 
him on the basis of paraphrases of the document. 

THE COURTf^We have been all over this in another 

o 

matter, and where the manner in which that is done is 
by way of suggesting to him impliedly that you are in fact 
reading something he has said. First of all, that is 
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contrary to the rules which govern the trial of cases in 
that if you are purporting to quote, I think your adversary 
may see the thing from which you are purporting to quote, 
something I did not realize at the time of the case but I 
have learned since, so I am cautioning you not to indicate 
directly or indirectly that you are reading from something 
when you are not doing so. 

MR. DERSHOWITZ: May I make it clear then that 
Mr. Leuci is not to take anything that I tell him as a 
direct quotation. He should assume that everything that I 
am telling him is a paraphrase. 

THE COURT: From something that Mr. Jaffe wrote. 

MR. DERSHOWITZ: I am paraphrasing what Mr. Jaffe 
wrote which purports to be statements made by Mr. Leuci 
to Mr. Jaffe. 

THE COURT: He didn't say that. If you listened 
a few moments ago, he didn't say they were statements 
purportedly made by Mr. Leuci. What he said that is in that 
memorandum is a conglomeration of information which he has 
received from a whole variety of sources, and the only time 
he feels certain that it can be attributed to Mr. Leuci 
is when Mr. Leuci is quoted in that statement. Now, that's 
what he said.. 

MR. DERSHOWITZ: Do I understand that correctly 
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that this comes from a conglomeration of sources other than 
Mr. Leuci? 

MR. JAFFE: That information comes from things 
that were said by Leuci and were said about fifty-nine 
other times by Leuci, and ways that Leuci indicated things. 
When there is a direct statement in here, it's a statement; 
if not, it's not a quote. 

THE COURT; You are saying now, Mr. Jaffe, that 
what is in that thing was your — 

MR. JAFFE: It's my perception of what Leuci 
was indicating. 

THE COURT: Of what this man said? 

MR. JAFFE: That's correct. 

THE COURT: And the only time you direct words 
to be imputed to him, they are quoted? 

MR. JAFFE: That's correct. 

THE COURT: Other than that, it's like any other 
time when a prosecutor interviews a witness? 

MR. JAFFE: That’s correct. I don't want a rehash 
of something we had in another case with Professor 

/. 

Dershowitz, where we wind up with the witness being told, / 

didn't you say XYZ to somebody, when that really didn't 
happen at all. 

MR. DERSHOWITZ: Your Honor, may it pleaae the 
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2 il 

Court, that really did happen on this — 


3 

MR. JAFFE: Excuse me. 


4 1 

MR. DERSHOWITZ: — and that's mischaracterization. 


ft 

MR. JAFFE: If this lawyer is going to question 


6 

i 

this witness on documentation in Government exhibits we 


7 

provided, the Government requests he be required to say, 

l 


8 

"Did you indicate or say the following," and quote the lan 

• 

9 

guage, because otherwise the witness is going to be misled 


in ! 

into what he supposedly said to somebody and we don't want 

» 

il 

» 

to see that happen again. 


12 

THE COURT: I am going to permit Professor 


13 

1 

Dershowitz to examine until I see where it goes. I am 


14 

going to stop now until 2:15, or would you want to 


1ft 

how long is this tape you want to listen to? 


16 

MR. SAGOR: I don't know. I think less than an 


17 

hour. Maybe the witness could — 


18 

THE WITNESS: Not the one tape. 


r 19 

MR. SAGOR: Longer than an hour? 


20 

ji 

THE WITNESS: I would say it would take Mr. 


21 

Dershowitz, if he really wants to go over it it s not an 


22 

easy tape, it's a fairly difficult tape it's going to take 


iCl 

him a few hours, a couple of hours. 


21 

THE COURT: You can do that after the Court day. 

| 


2 r » 

1 

MR. DERSHOWITZ: Can we find out before the recess? 
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Q Are there further tapes that you know of in 
existence that you took in connection with this new trial 
motion that you have had an opportunity to listen to in 
preparing for your testimony? 

THE COURT: Are you suggesting that he took 
that tape in connection with this new trial motion? 

MR. DERSHOWITZ: Yes, that’s what I understood. 
THE COURT: Is that the fact? 

THE WITNESS: No, I recorded this conversation 
during the investigation of Lawrence a couple of years ago. 
MR. DERSHOWITZ: I'm sorry. 

MR. SAGOR: I think March '71. Perhaps Mr. 
Dershowitz would desist from listening to it then. It's 
a March '71 tape. 


lfi 

17 

IK 

19 


MR. DERSHOWITZ: No. In fact, it becomes even 
more important. It can — 

THE COURT: All right. The answer is "no." 
Let's stop it there. 


20 

21 



23 


21 

25 




MB. DERSHOWITZ: May we ask -- 
Q — whether there are any other tapes? 

A Of Lawrence? 

Q Of Lawrence, that you made? 

A Not that I made. 

Q But there are other tapes made of Richard 
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2 

Lawrence? 


3 

A I would assume. 


4 

Q That you heard — 


5 

MR. SAGOR: Your Honor — 

* 

( > 

' HE COURT: Don’t assume. Tell us, if you know. 


7 

A 1 don’t know. 


8 

Q Have you heard or been told of other tapes made 


:> 

by Mr. Lawrence? 


in 

MR. SAGOR: Objection. We pointed out the other 


n 

day we heard something from Frank Rogers' office, one tape. 

# 

12 

’ 

[ 

THE COURT: Listen, Professor. I have directed 

1 

1 

13 

. **< 

the United States Attorney to turn over the tapes in his 


14 

possession. It seems to me this has been the subject of 


15 

testimony before, has it not, with relation to Rogers' 


16 

office? 


17 

1 

| ' 

MR. SAGOR: Yes, the Rogers' tapes of the Baron. 


18 

THE COURT: I have authorized, and indeed I have 


19 

l 

directed the United States Attorney to turn over any tapes. 


J 

or to permit you to listen to any tapes of conversations 


! I 

between Leuci and the Baron. And that is the order of the 


22 

Court. 


a i 

More than that I shall not do. 


21 

In that event, we will be here at 2:15, and you 


26 

will continue this examination. You will listen to that 

• 


nm c t ritnur tir non r r ns si.* * *111*. r 
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tape this afternoon, and if there is anything you want 
to interrogate this man about based on those tapes, we 
will meet tomorrow morning about 10:00 o’clock. 


2:15, gentlemen. 
(Luncheon recess.) 
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AFTERNOON S ii S li 1 O II 

2.2D P.M. 


‘I'llE COURT: Sorry to delay yon hut I had a show caiir.c 

to 

order that delayed me. 


MR. SAGO: With respect. *-n that tape recording 

that Detective houci spoke of, I qav* Mr. Dorshowitz a 
transcript, a non-finalized transcrip 4 . ile indicated 
that that may well sufiicc. f hav» not heard from him 
thereafter. 

MR. D!.RSHOWITZ : We are not in *- h° process 

of reading the transcript. It s lengthy. We wrr« told 
by Mr. Sagor that ho could no*- vouch i or i • completeness 
and total accuracy. If I could avoid havino to listen 

to the tape -- 


TTiL COURT: I an sure that is so. hook it 

over. I am anxious that the hearing proceed fron day t r 

day until the testimony is concluded. it is nuite obviouh 

i 

tnat I am going to have to got an opinion out on this natter. 

I want the testimony concluded asnrl-' as possible. 

MR. Dhl’SlIOW I'i'Z: \jr- v/ould like to conclude it 

to<lay, and I think wo can, suhjee*- only to that. 

ROUE R. T S. L E U C I, resumed, 

KJ.DIRECT EXAMINATION CONTIIUJI I) 
t»Y MR. DIIRSIIOWTTZ: 

■J Detective i uci , you • ">;• \ \ c :, !id you not, 
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F " ; r 


\ 


A ir-»° 


I.ruci -r 


repeatedly at this proceed ing a and a half ago that th« 

largest illegal seizure of money that you , 'i r > was $40,000" 
is that correct? 

A That's true. 

U Did you not toll the gov^rnnen* ‘hat the largest, 
seizure nay have ho^n as much as $80,000? 

A The initial drbriefing -- yon are talking about 
a specific incident. I ya:> unsure of m ,mount of 


money 


1 lie v 8 0 , U () 0 f igu r ■ is half o r a large sum o f 


money that was seized by myself and ten other detectives 
and I was unsure of the amount of money that was *h*re at 


the time. 


I remembered my exact share. It was S35O0 


I -hought at the tine it could have been anywhere between 
$40,U0U, $75,000, v80,000. • I think probably at the 

ini-ti* 3 !- debriefing when I spoke to Mr. (liuliani and Mr. 
I’uccio, I may have said $80,000 up to $]C0,0o0. I was no* 
sure. It happened quite son^ tir.«- ago. Thinking about 

it and talking about it sonic more I realize ' the arount 
of money that I got, and [ Jen-*”.; ‘■‘xaotlv how • ich it was. 

It was $4000, and then $500 from th" 14000 was sent, back, 
so I came up with th«-* f inur" of $40,000. .'hat's who* l 
believe to be the correct figurt 

Can vou tell us whether voo spd. to anybody 
v/ho helped refresh ynor recollection and * reduce i‘ fron 
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possibly $160,000, or $80,000, down *-o $40,000, or is it 

just that you thought about it in your own mind? 

A I thought about it in my own mind as far as 

% 

how the shares were divided amongst the dr 1 octiv^s that 
were there, and l remembered it to be a laige sun of inoimy. 
So is $80,000. Hut as far as myself, 'hat was the 

largest amount of money that I had l>ee n around, and ny 
share of that was $4000, subtracting $000 which I nave 
back. 

O As you sit here today, can you I e absolutely 
certain that the amount was $4 0,000 rather than the tR0,0D() 
you initially told -- 

A It certainly was not $80,000. [ was absolutely 

positive it was very little more than $40,000, if it was 

than $40,000. I assume that. $40,(100 was the amount 
of money that was taken. 

0 I want to clarify this. The only now in¬ 

formation you had in your mind be!w r, en the time you gave 
the figure between $80,000 and $100,000 and the figure of 
$ 10,000 was your calculation as to how man'/ people were 
involved and what your share was? 

A Yes. 

TdL CUUKT: bo 1 understand tha* the other nine 
people with whom you split this ware law-enforcement people 
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like yourself? 


THE WITNESS: They woro all detectives assipn^d 
to the Narcotics Division and two supervisors. 

Till. COURT: in this particular array thera 
were ton people ir.volv with the enforcement of the 
narcotic lav/s who calmly, I bo] i ?vc the expression is, 
"ripped off" $.'10,(100? Is that riqht? 

• THE WITNESS: That's true. 

THE COURT. You riay proceed. 

DY MR. DEKSMOWITZ: 

U Have you discussed this incident., this event, 
with anybody else with v/horr you part i cipated in it? 

A Yes. 

o Recently? 

A Not recently, no. 

U Within the last several months? 


<J Did you have occasion to speak to ther about the 
amount of money that, was involved? 

A on 1 v so far as the lies*, of rnv recollection h r 'w 

it was, thr amount was. 

Did the peison with whom you spoke qive you any 
indication as to whether the amount you mentioned — 

A My finalized amount, which was '.>*in,Q0Q, it is 
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t "° fioL ”" t!, « •>« tow and at point I was 

posi - lv " that that wan th« amount of non-y. 

Wl><~n did this conversation occur? 

* r n, not suro. r woulr ] 8ay witu n the last seven 
or eight works. 

Can you ten us, subject to the Court’s rulinci, 
with whom this conversation occurred? 


>n. JAPP1-:: Your Honor, we object to ‘•‘v 


of anyone. 


it 

18 


T!.-r: COURT; Sustained. 

can we- «?t a representation fror the government 
U r * r * 5 “ntial to law-enforcement that the nano of 
thiS PartiCUlar «t this point still f.o l;.pt Mcret? 

.-.I*, jaffl: For Mr. uershowitz • s information, 
al though it is public record, there war. testimony in the 
holier Ivpartmont vs. Etrgtrson. who is a policeman who was 
susp-nded a vet.-. ago Saturday night. On-, of the officorr. 
who testified there, testified at that trial, the Pol ico 
o-pnrtn,..nt h-arine, with regard to -vents that are recounted 


h :r-. 


bi;nn;io-.;iT7.: 

o privacy r~r the government. 


That no loiv’r is a 


oatter 


•h'. JAFFL; it is not a matter of privacy. 
vh3l: i: ' ‘ ci-ininnl investigation. 
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r ‘' r COU!rP: IIr is ^Hina you -knt it is 3or;0 . 


i-ly n,: „ wlth whon , tbt „ con ... r , ltjon too , : plnc . 


Cor.lci you toll un the first nor.'? 


h Frank. 


IJlf ‘ ynu not ,ll3c tortify iv- r o that the uouol 


ar0,lfttB ° f r ' 0il - Evolve,! in th^,e i,,.,, = ^ ur „ rnn 


a v/w err f roi . • - ’ , 


''"^r thnn the 540.000, of — ,ur 
i)ir1 vou tertifv that the lar yor 
tari ti». rK:, i.'UOO amount van $lO,OOT> 


-ar^ort amount oth^r 


'•hr. lament a;: 


ioun 


’ - h5r * han - hc $40,000, rutting this a s j. ■! o , 
Jr ° nd larirr*- mount war, $10,000? 


V. . 


" ;)i " nn - - 11 that in one incident 

' ■ l'.OOO p!u£ . ... , 

taken fir- a Brooklyn nonrtr ont? 


I ciirln 


'• t o ] r. n c: at h i n • • >-o- 


•re--.J:l vn 


■ ir*-> 


■ ' ‘ " " 1 *>M -r. ./iff- 

! 0 f O^o ■ n ' j r , onr* i 

' ‘ 1 '™ e - no- sur- rractlv h~. . 


r:actJv he” r. :eh i' 


ynu 3ur* now? 


n an our- 


S ‘ *; * »r* o p t 
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64 ^ 


$10,000 and $15,000. 

t'rt you testified repeated]v thv 10,000 V ;ns 
*1;-' 'on finurr , having in inix 1 it could hav~ bom botv/em 
$10,000 and $15,000? 

::;i * JAITL: Objection, your Honor. Mr. l.^uci 

wa!i P rr ^sed by Mr. D-rshov/itn t-o pick a usual anoun . At 
t.h^ .i-mhe ter til ied he picked the usua 1 .mount. lie 
naid the amount varied. tf the Professor wants to ask 

hin about each of the .mounts specified in the memorandum, 

v.-c have no objection to him offerinc the memorandum in 

evidrncr. 

TilL COURT: I don't know if he wants to do *-h.m 
Whcre are you goinq, rrofrssor? 

MR. DIIRSIIOUTTZ: We would like to show what 

thin': nr r significant inconsistencies. 

Till. COURT: Are you going to show there was very 

much '.or n than the $35,000 or $40,000? 

MU. DL'nnilO'VITZ: Yes. 

Tin: COURT: Co ahead. 

IK. !'U:Sii«);/JTZ: i>y the v?av, vo would like to 
a dr ii. t this m-norandur. into evidence in its redacted form 

eppronriato occasion. I don't want to int-rruot 
:>y u:mr i jon. 

M'\ r ‘ 1: T. ■ !'o objection • «-> its con? no in*-'' 

vuitMf oh rvi ict cnimr Kr»n«»f»< m « < oouthoiiu 


4 
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evidence so Jong os i* is -- 


V,i '* ColRT: Undo r protective restriction 


dY i:,\. r.f UMlOd’TTZ : 


20 ! 


Tho neriorandum says that a shore of this was 
diven to blank, and stolen clothes also kept. 

tp j - ,,0 ' lr testimony that yon di . : ; nr * participn 
in the fiharinc of stolen clothincj? 

a T was rot ther« when this clo-him vas t *V~r. 

1 was qivrn a share of money by another detretiv*. Tho 
amount of aon-y that was taken, again, I cannot - I an no 
posrMv': of it. ;iy share, to the brs‘ of r, v recollection 


■•.’•■s ;:oru’v/li'ro -”-ound $2000 
clothing was taken. 


T don' 4 - know 'or a fact tha 


<J bid you tell Mr. J*ff« that it was your best 
knowledge at the time that clothing was taken? 

•v 1 ha«« hoard that some clothing had bean taken, 

n0t l,y th ' rn ' !Unq « <l««ctiv r hot these who 

“ yr - at - hr tin? of the arrest. Th.-,.-. ... .. 


That's the way I 


rorvr.nl -> r it, 


" n W" - ,irl not tell Mr. j 3 ffe that on 

‘ Cn ’* JU ’ ' ' n incl >1000 was shared on arrest plus 

fin additional HO,000 paid to fix a cas-a 


•fii- money - there, was *2000 tha- was taken at 


the time of arrest 


tU'.ooo was r .ai again later 


south,„ N on, , CT COuBT u , 


"Ouo »h ■ •, 
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with tnc ioea on the part of the navoo that the case niqht 
he fixer:. The payee war. told at the time that it was not 
going to fixed. 

U Did you return the money? 

A The money was not returned. 

O Did you share it amongst yourselves? 


So that's another instance in which between 
$ 1, m o0 <ti d S Id, 000 vms taken? 

A By my3eIf and five other detectives. 

Dir you not also tell Mr. Jaffc that on another 
occasion you and several other, probably not more than two 
or tnrer others, tool: approximately $15,000 to $25,000? 

A Mo. 1 don't think so. Would it refresh your 
recollection to look a* paragraph 7 of the redacted version 
of the Jaffa memorandum (handing)? 

(Paws-.) 

Di>. yen tell dr. Jaffa, on one occasion you took 
between $15,000 and $25,000 from and ron- of it was later 
;iv-p to .'tothc-** informant? 

A hossihlv -If,000. 59000 was returned to an 

in’, on ant, so it is $5000 that was th- figure in that case. 

/W; l rear! < t., it says h-T yog to-k approximately 
^.15,000 to $25,000, and then $7000 to $0000 van civrn to an 


V!iirnf»N nil i'-t rr, i.nf nf boutjH i u • rm>« r whim 
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14 

I 

I; 

15 11 

| 

lfi i 1 

I; 
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i 

22 
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informant, an,] it is your current recollection that the 
• r:„ur, prevails as to what you toot, the « 5 ., C ,, and 
aiijh fiquro rir^vni 1 ^ -, c •-„ . ,u 

vou back, $9000; 

lri that vour cnr rcnt recollection? • 

•y recollection, main, from that, T know 
• .mut-nt, two »„ .. worl ,, . <tp#m . , 

•'■cation who nv/t epch-n to people v ..|, 0 r .^ r . ~ ff 

‘ ' ' • .. , i);?n 

I r hat we r-‘urn~l around soonn to the i,f„-,.. 

and our share was, a,min, - ny sh„r- ir , 

*-1. •' • t- ; >■ , . 

. • • ;inr ' 1 $1500. ; r c , n . . 

"" 1 1 to Jeff? about i* v . .... . . 

1 a * • r. m til j ani 

hux-in, -ho ti r of the debriefinn 

* 1 • fiur^n a r^ c *' f 

and ' ■ ■ cfl st of *he M, . 

~ lri • 1 don’t rone.-ibo 

^ - net figures. r always hav~ aivrn hit: higher fiq ,,r 

■"or- ti'.-n than no-. Vhaf n - nv - i, 

in VOO are t-lllno ve what when you 

first were de-.-inre., l)y y r . nl yon , av . then 

hwh r fourth; you "moo»r.i‘»,| the or 

i n j ) a 1 i •», ti’K. ;• i p(-~ *- 1 , -> *- *- h _ , , - . 

ia - tirr ^ * f >? firni-er; h cotton 

lov.-r ur on rcfl^o-ion? 

1,J * : I object *■ o *-i,c for- vf «-k 

. or, of the rjurs*: l on 

t'()l iv ? : ()v«~r ru 1 *<] . 

1- ‘ iiink ’i >-o ,_. . 

»r. wj/iri jr. rr ,, ch t- rur< 
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A 1142 

gpll Lcuci-redirect 

.1 think at the t.i r o when ' an talking about, the only tine 
of initial <1i.br iofinq as we are tnlkinq nliout situations, 
and r on tryinq to remember all the situations, I described 
the. situation as I remember it. 

Then I described tho amounts of money that I had 
taken as I remembered it. Upon reflection the ^or« 

I thouqht about it and the more T talked to -- for example, 

I talked to the aoer.ts at the time they were debriefino s'im r > 
of the per>pl« that w^re involved, and T realised many tines 
that I v;ns exaggerating the amounts of money that was 
taken at the tine. I was always a member of a team of 
four or fivr. men, and I can fairlv well r n r■n-mb^r what mv 
share ’..’.as, but the entire amount of money, unless I per¬ 
sonally was involved in taking the money myself, the entire 
amount, which was that $10,000 finjure, I wan just by myself 
and one other person -- I can remember that. ’-/hen you 
get ir‘o the things wh^re thorn was a rip off of a large* 
amount of money, I am unsure, for the most part, for the 
total amount. 

When vnu testified a few moments ago as to the 
correct r'icu*--? involving the $40,000 rip off, you said 
you to 1 w Jaff« *-hat it right have b®en 880,000 or <->ven 
as much as $100,000? 

/» hot * - !in r i i eff. I nai' 1 the ->-^ount of morev 
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A 1143 

<jw 1 ? l.euci-redirect 

tr 

/ 

thf*- war thor " ro»>]d hav" been as hi<-h, anywhere r rom 
v 80,000 *-o $lf>0,000. 

Ar- you tollinn us you l«f*- sorso of th" non^y 
there? Thor" is a difference between the amount of money 
that war. tbr r* and th*? amount of mon"v that was token? 

A liajf *0" rar.f.y was taken and half wan l"ft there. 

h *• l am ra'’inrr is that t''.?r r -wan 0-80,000; 


$40,000 vms taken. I said i*- roujd hav" h""n as much 
when l first sr.oko about i* an $160,000 and • 10,000 wan 
*■ a 1: r-. nit in reflection T know T not --1000 and I gave 
back $*»(• 0. 1 know h"w . ary other detectives v.’-re thorn, 

and th;»t 1 ; fhr amount of money: it war -'0,000. 

b i d you always share *r!ie money on an ccunl 


bas is? 


A do: cy v:as always shar~o "n 
the r: r-; tion of *-hr ti: ~s wlicn there 
not ['p'rar* that r.onoy had to be give 
officers that •-•ere net there; each dr 
tribute a certain amount of money an'. 


an ecu a] basis with 
was yroolo that v*-rr 
r. to, 1 i.su ervisina 
♦ -, r . ^ v - «»om 1 <i con¬ 
cha t money van "nt 


i / 


You ‘el l us initially wh*-n you spoke to 1 ! - 
Y*ti : t.d • attorneys you jav- finures that ;;er.? u'nrr. lly 

bicker : : I. fig r. you testified: to. 

. -A . * t r i. • i, I tried r-*r "rber 


’ f M• . 


T n* ' »< } »« * 
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<tr>l 3 

be uc.i-redirect 

im:ilJ ' n -= «* «>->V happened. I r* ,.b»r «„ alTOUnt nt 

U ' MZV thot «*=«•»• 1 roi:icnl)cr, thc ,, ount of 

money thu — >/,-!- i,. *. r 

k " n ' b ““ 1 r,n remember what ny specific 

rhir wan in ‘ hosr instances. Prrtty closely. T an 

■? n.Tc -ura - n ina;iy times too. 

c n you rr.nenb-r an- oth-r instano-s now as you 
nit :,rr " Wh?1 ^ ‘ ou told ^ Oovcrnr^nt -ha* * h . amounts 

1 ,rr thnn you nltin ‘^iy «icci*W they w*rc on reflection' 
! 3 l ' ' 1 " n “ through that a lot with Mr. Jaffa. 

* hinL dUrinn th? txn - of thG debriefing wr would talk about 
toe amounts of money 1 had taken over a course- of a period 

of -'our or f i» = years. ! would assume a figure and think 

thafr probably right, but wore times than not I had c::ag- 


icrat . 

i.'evert! 

'lass, each incident h 

n on' y ha- 

1 1 e e r. t. 

'n. '•!'h r> exact amount 

(.i 

Is it 

UOt . , ls*0 *rt’. n *• j-. ^ »- ^.g,- 

lr. Jal 1 

you wi - 

ahold certain crin-s 1 

gradualJy 

did. the 

whole storv <- r --> 

J * • *■ '} • 

• i 

3‘he on 

ly thing T withheld fr 

G i u 1 jani 

.’tis * hr 

incidents involving ’!r 


Uv^ything rise that vou ultimate!- told thc 

. rn * r *‘ told tc Mr - ^ffr, to Mr. Giuliani, and to 

" r * ,uc cio in the firm couple of davo? 

YOU ,,r? tal aL «>ut a Period o* tine that v;r n - 
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1 •*. 



Lr uci 

over 

sc y ora.l 

weeks. I 

t was 

I an 

sure T d 

id.n't toll 

then 


} w -*-- • r a i . - r k.-j . i - was ti loner procoor of r 'c!^ri^fin t 
r an cure T didn't tell then ryerythinq in th-- first, 
second or third day. 

i»id you toll Mr. J.affe that you !*. n*w that niin, 
\/ho v.v.s the iroel'.lyn in^errant for you, '/an a narcotics 
ntroot dealer? 

I :: now that Ml in war, a narco tier, street doal*r, 

Di. • >ni! also toll him you tool: ron*y fron dlir 
knoviny ii- was a narcotics strcc*. d'-ol'-r? 


Mandatu -- 


did you toll Mr. Jn^fr that you 
the saoc Mnndutu, I take it? 


your cartnor 


-‘•riO 1 ' 


too;: approximately CIOOO fror Pi- in I'JC.F- 


I u J ? 


Y ' . 


dnovinr; at the *• ire *-h.at Mli: './ar. a str 


' op ] -o r 1 


t *ould like to explain on* thin - -- 
V i*' 'll tr.r ans . 

1 ‘ tr.l,: about llir. . My fi<'jur r ' :oe.; fror three 
to lour ' r<-r * dealers r knew, poopl 1 1 Vinew ■ ? ho *y^n^*- 

u*. ale r:;, ( Mu*,*- T m t.d '»» i one/ from between 1 • <>(, actually 


’■ r >‘ THfBx rv$ if t tnuoT iirPO«rrm u < rouxrMo. ar 
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i.°uoi-rodi 

to During th 0 course o r ♦•ha* tire ny nartnor Mnndatu 

ancl myself arrested over ] 00 street, deal'Ts a year from 
those people information and from o‘-h' , r informants' 
information. That's 100 strrc K pushers that wo took off 
the r.trr-'*- «aoh vanr. I an not. trying to say that, what we 
did was right. What, we did was not right, but T think 

this constant -- you talk about HI in., you can talk about 
any number of oth^r peonla, but giv" us tha* - much. There 
are ov n r 100 a y*=»ar. I am not oyagmerntjno. T think 

♦h'-r-' is probably more than 100 felony street pushers 
that v:r ; r e taken off the street by Mandatu during that. tine, 
we allowed those four *-q stay around. 

<j You received money from then? 

A We did, yes, which wc gave :o oth^r informants 

and sjnnt on ourselves. 

<.) Y'-u ar n certainly not denying that the money 
you received *-r> allow th° so street peddlers to continue to 
trade in narcotics you spon* - for your own pleasures? 

’■lb. dm:. Objection. That's a total mis- 
cha.motorization of what h r bv said. 

TIM OMiRT: i!e said be in part spent it on him¬ 
self. 

MR. JAFFI : I am objecting to *r. Dershowit'/' r 

eharactorizat ion of the r.on^y ne received f ron th' - * pushers 


SOilTMFBN DU 1 trT COURT RfPORTFRT II 5 COIIOTmoiiSF 













fl 1147 

Lauci-rodi rcct 

to allow then to stay in business. vho witness last 

week said nothinq of the sort. 1!»‘said he took the 
money regardless. 

Tin: COUHT: I wi 11 permit him to ask the 

nuer, *- 100 . 

A J think the characterization is a little bit 
unfair. F did take money from those n^oole. f,c-" it 
T for my own pleasures. A lot of i 1 - r gave led' to 

other i n f o rm a n t s . 

If was very complicated beinq a narcotics 
•’••toot iv»- during those years. ..’e worked solidly s. i >: da->s 
a week, H lisurs a day. VJe ate out ev^ry oa". dr ware 
cons.tan* ly using our own cars. i had VdO a month expense 
acco\int and following quys followinf 1:1 Dorados. It is 
a whole 1 ono kind of strange storv ind !:ind of s.id cninq 
story, t he ’....ole thing. IJeverthr less , the • of tor line is 
‘d.a* !<e 4 .fnndatu and nvno 1 f we put clnr-> *•<-> li jq ?,*■ *-*•*»«- 
pushers, av/av during that period of time. 



bib ’.'on t 1 1 *’r. 

Jaf fc 

- - a n 

! her-' 

I am <to in' 

r • M o *■ r* 

! roi.i Juffc ' r, para' 

»h rase 

of VO' 

.: tat' 

Tw- n*-: 

i.ru r :i 

furtliw in'dira*-''d that 

» 

cru i 4 * 

often 

he and 

'land at u 

O T“ h r 

alone would qo to see 

i nf orr 

iao* c , 

' 

v.'ho were 

r;oinq 

to •'! > soirs thing r or them. 

He •. 

SOU Id q ■ 

t four or 


live bags,, or o coup 1 of hags of narcotics, before going to 
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T,*uci -redi rect 


H59 


«. gpl7 

soo them and v.’oulil qivo th? stools narcotics in that con¬ 
nection. r,?nci said he followed thin from I960 through 
19 79. 

A r t'nn’t think I did that really up until -- 
w-1.1, r would say a littls bit in 1970,but between 1966 
and 1969. 

ho-- nuch nonoy did v^u t« 1 1 Mr. Taffr. ruin, 
c >n‘ or 1, i , and Snlono aavo vou tctal1"' > 

■ ■ ji.n i i ouId only bn a * (u •" r e m r> ..... nar*" 

r would my an average b*tv;om C> 1500 and $7000 

year. 

.' or I.o'.. - M'iv vnarp. 


19(6-1969. 

Vou no*-, this money from then at the time V /he-r 
you were allowing them in deal in the p*-r^n , r^? 

.v 'J' 1 .it’s true. 

bi'.. you no*- give *’r. Jaffa *hat information in 
rospons*- to a statement from him. regarding allegations tha 

thr~o narcotics dealers had paid L-uci and "andatu for 
pro*" ec'* ] Q 

\ '■ s. 

v ° u regarded that money as pro*-<~ct i on? 

*• > 1 think tlia*- certainly can be cons* rued 

l’*" 0- ' • ’ • • Iv* v- r they paid nc a* *-h n *-i.n° or not 
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Leud-redirect 


80 0 


I going to protect then. T- didn't jnvtcr. C"rtai:ilv, 

to answer that question fairly,I would hav« to say that it 
was Money brine raid to no that farm fn] »own were not 
b °inq arrested. These -hre" nronle you nr talking 

■ !)ou , all three are d r -ad now of natural causes, thank 
dod, and so T was not concerned about having that corroborate] 
or anything like that. I gave that. I sai l that 
happened. *;0 one had to go out and prove i-. 

the tin- ot the first now trial no-ion you 
were asked about these sane incidents and you d«r.i«d it? 

A That's true. 

V '-.'ere these people alive at that - i ? 

A I’n not sure. I think possibly Salo-'e nay have 
been. I’n not sure. 

0 On pace 131 of the transcript of -i week, ago you 
denied that you were involved in -he selling of narcotics; 
is tiiv'* c o ry oc*■ ? 

a Thn£ * *z absolutely corrrrt. 


< 
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Leuci-direct 

Q But it is true, is it not, as you told Mr. Jaffe, 
that you admitted to Mr. Jaffe giving heroin to Cardi 
after receiving information that Cardi was selling drugs; 
is that true? 

A No. 

Q You did admit to the Government, did you not, that 
you gave heroin to Cardi? 

A Ycj. 

Q And did you admit to the Government that at the 

time you gave heroin to Cardi you certainly knew that Cardi 
was involved in the drug traffic? 

A Absolutely not. 

Q Did you not, on repeated occasions, try to 

persuade Cardi to get out of the drug business? 

A One occasion I told Cardi that I had heard he was 
selling druas, I was going on vacation. When I came back 
from vacation, if I still heard he was selling drugs I would 
arrest him. 

The next time I saw Cardi, he was in jail. 

Q Did you give him druqs before that vacation? 

A Yes. You have to put that in time. I had given 

him drugs one time prior to that, a time prior to that. 

But, aqain, you know, to clarify it, when you 
say "druqs," you are talking about a $5 one-grain bag of 

SOUTHERN OIS . ICT COUST REPORTERS U S COURTHOUSE 
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1 

2 memch Leuci-direct 862 


2 

heroin. It was a little,tiny bit, you know. 


3 | 

0 What was the largest amount of drugs you ever 


1 

1 

gave Cardi? 


5 1 

A The largest amount of drugs I ever gave Cardi, 


fi 

to the best of my recollection, I would say, were ten 


1 

dolphine pills, if you are going to put them in amounts. 


H 

and dolphine is a drug that is used for an addict that is 


« ! 

trying, you know, to lower his habit or ciuit at that time, 


10 

' 

so I'd say dolphine, for instance, if you were going to 

p 

„ 

go to heroin, I would probably say two bags, three bags. 


12 

Q Did you tell Mr. Jaffe that at one point you took, 


13 

or were involved in a situation where you took $220 from 


11 

! 

Cardi instead of arresting him? 


13 

MR. JAFFE: Objection, your Honor. That's a 


10 

total mischaracterization of what he said to me. He said 


17 

nothing of the like. He denied it. 


18 

1 

THE COURT: How about that? 


19 

MR. DERSHOWITZ: I am reading the alienations. 


20 

MP. JAFFE: What page? 


21 

MR. DERSHOWITZ: 32, the paragraph ends with 


22 

Leuci's recollection is that that monev might have been 


23 

taken. 


21 

A I did not take the money -- 


25 

MR. JAFFE: Excuse mo. "With regard to the 
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Leuci-direct 


863 


allegation that Leuci and Mandate, an unknown Negro and a 
Patrolman ’blank 1 were paid $220 by Cardi in lieu of 
arrest - Leuci indicated that the arrest was by Patrolman’ 
the name of the patrolman X’d out — the other names that 

are deleted are not Leuci — “locked up defendants Freda 
and Russo" — 


THE COURT: Go on to the other. 

MR. DERSBOWITZ: “Leuci's recollection is that 
money might have been taken." 

I am askinq him whether his recollection is 
still that that money might have been taken. 

MR. JAFFE: My objection is that the statement 
d ° ej n0t say Leuci tc, ok the money, and the Government’s 
position is if you are going to ask the question ask the 
question so the witness and the Court are not misled into 
thinking that the witness said something in an interview 
which does not appear here and in fact was not said. 

0 Did you, in fact, take that money? 

A No, sir. 

0 Was the money taken in your presence? 

A No, sir. 

0 Did you learn at some subsequent point that money 
was taken from Cardi? 

I learned at some subsequent point that there was 

SOUTHERN 01 S~. MCT COURT REPORTERS. U S COURTHOUSE 
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a nr.3 

Leuci-direct 


an allegation that money had been taken. I didn't hear 
of it from any of the detectives that were there or any 
of the patrolmen that were there. 

0 Does s ^Prise you to learn that Cardi had 
$220 in cash in his possession at that time, in light 
of your description of Cardi? 

T1R. JAFFE: Objection. 

THE COURT: Sustained. 

0 Did you admit to Mr. Jaffe that you oaye heroin 
to a man named Verrichio? 

A Yes. 

0 Oid you also tell Mr. Jaffe that you didn't 
know what Verrichio did with the drugs? 

No. After constant cross-examination by Mr. 
Jaffe, who is as good as you are in cross-examining me, 

I had to sav that really I don't know what these guys do 
with the drugs that I gave to them, but they are sick 
heroin addicts, and I have to assume that they used the 
drugs, but to say that I definitely know they didn't use 
it, didn't sell it, I would doubt if a guy using five, 
six, seven bags of heroin a day would sell some bags that 
I gave him, but I can't positively say that, no. 

o Did you tell Mr. Jaffe that you admitted that you 
knew that Conforti, an informant, sold narcotics? 
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i 

2 

A Yes. 


3 

0 That you permitted him to do so? 


4 

A I permitted him to do so to the extent that he 


5 

sold narcotics to maintain his own habit. I am trying to. 


« 

you know, cleanse myself to whatever extent I can in those 


1 

7 i 

kind of situations. The truth of the matter is that 


8 

Conforti was selling narcotics. I knew it. I knew he had 


9 

1 

an enormous heroin habit, also, and I made it clear, not 

• 


» 

only Conforti, Salome, and these other people, if they 


11 

i . i 

were selling narcotics on the scale, they were large-scale 

# 

12 

street dealers, I would close them down. 


13 

0 It is your testimony, then, that you were prepared 


11 

to give heroin to small-time street dealers in exchange for 


15 

money, but not the large street dealers? 


lfi 

! 

A Oh, no, sir. 


17 i 

THE COURT: He didn't say that. Professor. 

1 

IH 1 

He didn't say anything like that. I don't remember him 


19 

i 

once saying that he was prepared — Lord knows, he said 


20 

enough about himself, and I don’t remember one occasion 

1 

- 

21 

on which he said he gave these people heroin for money. 

1 

22 

MR. JAFFE: In fact, your Honor, the testimony 


23 

i 

was he gave the people heroin for information when they 

. 


21 

worked for it. 


25 

THE COURT: It seems to me, and correct me if I 
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3 ! 

1 

5 I 
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am wrong, Mr. Leuci, you were involved in three types of 
situations: one was theft; two was accepting bribes; and 
three was a combination of your giving some drugs and their 
giving some money to certain people, the net result of 
which was that they functioned on the street. Am I right 
so far? 

THE WITNESS: Yes. 

THE COURT: Is there any other category? 

THE WITNESS: No, sir. Well, I think you have 
covered all the categories. 

THE COURT: Go ahead. 

MR. DERSHOWITZ: What I am trying to establish, 
your Honor, is whether or not Mr. Leuci was giving drugs 
knowing that they were going to be sold, and receiving 
money as protection for not closing down -- 

THE COURT: There's a long distance between 
saying that he furnished drugs to people for money — 
that's accusing him of selling narcotics, and he has said 
not once but fifty times that he didn't do that. 

MR. DERSHOWITZ: And it's our position we are 

i 

entitled to vigorously cross-examine him to elicit -- 

THE COURT: You have done that before, and all 
I am permitting you to do now is to use that exhibit 
which was made available to you, but not to repeat the entire 


SOUTHERN D'S *• >CT COURT REPORTERS U.S COURTHOUSE 

f Oi t r i*i»i *•« * #*>«*». « < t 4* , 


V 











867 

previously. 

:'m hoping to do, 
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nly we have heard 
ice days, did utterly 
n't know what more 
go ahead, 
otics to Ensulo, 
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2 

It seems to me that inference is certainly left 


.1 

open by the limited denial to the allegation. But I am 


4 

satisfied with Mr. Leuci's answer that he was not selling 


5 

narcotics. 


6 

THE COURT: Proceed. 


7 

i 

0 NOW, as to the people to whom you gave narcotics. 


8 

had you been told by other informants that these people 


!t 

wore selling the drugs? 

10 

A You have to give me that one again, Mr. Dershowitz, 

11 

I'm sorry. 

' 

• 

12 

1 j 

Q As to those people to whom you gave narcotics. 

13 

heroin, had you not been told by various other informants 

1 

M 

that these people were in fact selling those drugs? 

1 

15 

A No, sir. Absolutely not. People that I gave 


16 

narcotics to, I characterized as drug addicts, street drug 


17 

addicts, junkies, of the lowest kind, the kind that would 


18 

have trouble going out making enough money to buy two bags 


19 

of heroin, but were valuable street informants. 


20 

0 Now, did you not testify on Page 161 that you were 


21 

asked by unnamed organized crime people, or what have you. 

1 

22 

for certain advice? 


23 

A Yes. 


21 

0 Did you tell Mr. Jaffe — 


2 r > 

I oon t know if that's Page 161 or whatever it is. 


i 
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Q I am doinq that as a courtesy to the Government. 

I am not asking you to remember the page it was on. 

Did you not at one point admit to Mr. Jaffe 
that you were once -- at least once — asked for a favor — 
you asked a favor of Carmine Persico? 

A Yes. 

Q Can you tell us what that favor was? 

A During -- I am not sure exactly what year it was -i- 
in 1907, Cardi, after going to jail — I had arrested 
Cardi's cousin, a man by the name of Cataldo, for sale of 
heroin, and to an undercover police officer. Cardi, I 
had threatened to arrest if I found out that he was selling 
narcotics. He eventually got arrested for selling narcotics' 
and blamed me for being the one that set him up, so to speak, 
so that he was arrested. 

Cataldo's father came to me while I was in court 
and offered mo a thousand dollars to let his son go. 

I told the father that he was a little, old Italian man 
who worked hard for his money, he shouldn't be able to give 
it away to police officers. His son should know what he 
was going to do, and my interpretation of that was that 
his son would cooperate with me. I had his son paroled 
out on little bail, and called his son repeatedly, asking 
him if he was going to core out and work with us. 
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2 

Cataldo's father, at that point in time, spoke to 


3 

Cataldo and Cardi. Cardi was at that time in jail. And 


1 

they got this whole story, together they were going to 


5 

come and make allegations against me. A number of 


fi 

allegations came in. The first ones that they came in, 


7 

Cataldo and Cardi were interviewed about them, they denied 


8 

them. The father was then threatened with giving false 


9 

evidence to the Brooklyn District Attorney's Office, 


10 

and it became a big rigamarole. The father went back to 


11 

Cardi and said, "Hey, you better come and say these things 

1 

12 

really happened or I'm going to gi_t indicted." 


13 

So then I was called down again. I was called 


M 

down a number of times. I didn't know what to do. I 


15 

was in a situation at that time, if you got serious alleg¬ 


10 

ations made against you, and certainly the kind of 


17 

allegations that Cardi was making against me, and Cataldo, 


18 

I could have been put back in uniform, and that was like 


19 

a major tragedy to me at that point in time. I didn’t 


20 

know what to do. I didn't realize that Cataldo's father 


21 

had been a small-time numbers operator. I thought he was 


22 

just a construction worker. 


23 

So, I wanted to speak to him, but I didn't want 


24 

1 • • • 

to speak to him directly, and I asked my cousin for advice. 


25 

and he asked me to go to speak to someone. He said he 

1 
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2 

would have someone that would speak to me from that area, 


3 

1 

from that neighborhood, and I could speak to him and 


| 

1 

tell him the problem. 


5 

I went to a particular location and Carmine 


f > 

Persico appeared. I didn't know it was going to be him. 


7 

I didn't know who it was going to be. And I told him the 


| 8 

situation. As a matter of fact, he got upset at me. 


9 

He said, "Why are you doing business with Cardi and 


10 

Cataldo?" 


11 

I said, "All I want from you is that" --"would you 

' 

; 

12 

do me a favor and speak to the father and tell the father 


13 

to tell the truth, that's all." 


14 

Q Was it your belief at the time that Mr. Persico 


15 

would simply talk to the father in conversational tones? 


10 

A it was my belief at the time that certainly that 


17 

there was no need to do anything else but talk to the 


18 

father, and, you know -- that's it. 


19 

Q Did you intend for Mr. Persico implicitly or 


20 

explicitly to threaten the father? 


21 

A No. 


22 

Q Now, these allegations that you described by 


23 

Cataldo and Cardi that you were so concerned about, I 


24 

take it it’s your testimony that at least some of those 


25 

allegations were true? 
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2 

A Allegations pertaining to my giving Cardi and 


.1 

Cataldo small amounts of narcotics were true, yes. 


4 

Q And yet you did go to Mr. Persico to try to get 


5 

that story stopped? 


fi 

MR. SAGOR: Objection, your Honor. There is no 


7 

testimony that initially Cataldo or Cardi made allegations 


8 

against Detective Leuci at the time that he may have 


9 

spoken to Persico. 


10 

THE COURT: Overruled. 


11 

A It was — I lost my train of thought. I'm 

# 

12 

. 

sorry. 


13 

0 You went to Mr. Persico in part because you were 


14 

afraid that would come out or part of the truth would come 


15 

out? 


1H 

A No. I went to Mr. Persico so that Mr. Persico 


17 

would talk to Cataldo's father, okay, and have Cataldo's 


18 

father tell exactly what happened there, that, you know. 


' 19 j 

the fact of the matter is that these guys were making up 


20 j 

this story, and to have him go in and tell the true story. 


1 

21 

If they were going to tell that I gave them narcotics. 


22 

I could live with that, but they were saying I was selling 


23 

them narcotics. 


21 

0 Did you tell Mr. Persico that you wanted the 


25 

father to go and tell them to tell the truth, that you were 
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1 0 

1 

actually giving them narcotics? 


3 

A I didn’t care what they said as long as they told 


1 

the truth. Certainly, you know, if they wore going to 


5 

say that I was selling them narcotics, and — well, you know 

t 

fi 

the bottom line is that I asked Persico if he could do that 


7 

' 

favor for me and, you know, it was never done, in any 


« 

event, but I asked him for the favor. 


9 

0 Can you tell us, from your knowledge, what Mr. 


10 

Persico's general reputation in the community is? 


11 

MR. JAFFE: Objection. 

1 

# 

12 

THE COURT: I knwo what Mr. Persico's reputation 


13 

in the community is. 


11 

MR. DERSHOWITZ : I only asked the question 


,5 

because I don't. I assume he is a high-up in organized 


ir, 

crime. 


17 

THE COURT: I think he is reposing at the State's 


IS l 

expense or at the Federal Government's expense at the 


19 

moment, isn't he? 


20 

MR. JAFFE: I believe he is, but I don’t have the 


21 * 

best information, but I think counsel table might have 


22 

that. 


23 ! 

THE COURT: I think he got twenty years for bank 


21 robbery sometime ago. 


2) 

Go ahead. I know who Mr. Persico is. 
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2 

Q Now, did you not describe in some detail a week 


3 

and a half ago, under extensive questioning, an incident 


•1 

in which you took $200 from a defense attorney prior to 


5 

in-court testimony? 


fi 

MR. JAFFn: Objection. Can we have a page and 


7 

ask him if he was giving some testimony? 


8 

MR. DERSHOWITZ: Transcript 179 to 186. 


9 

A Yes. 


10 

J In describing that same incident to Mr. Jaffe, 

- • 


ii 

did you not tell Mr. Jaffe in that very same case you 

i • 

12 

had initially made a score of „ ‘tween $600 and $2,000 in 


13 

that very same case? 


M 

A I initially told Mr. Jaffe that I wasn’t sure 


15 

whether or not a score had been made in that case, but 


Ifi 

I assumed that there had been some money made in this case 

1 

17 

and if there was money made in that case, or ripped off, 


18 

1 

at the time of the arrest, there may have been anywhere 


r 19 

between $600 and $2,000. I wasn’t sure. 


20 

. 

I remember receiving some money in that case from 

1 

21 

some other detective — vaguely remember it. I am not 


22 

clear on it. But, in any event, yes, I guess is the answer 


23 

to your question. 

1 

ai i 

i 

0 If you would please refresh your recollection by 


2T* 

looking at Paragraph No. 4 and see whether that reflects 
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any doubt about whether you gave — whether you received 
$600 to $2,000 as a score in that case. 

MR. JAFFE: Could you give us the exhibit, the 
page number, so the record is clear at least as to what 
you are showing the witness? 

MR. DFRSHOWITZ: It's the Jaffe memorandum -- 

MR. JAFFE: That's Exhibit 8, Mr. Dershowitz. 

MR. DERSHOWITZ: -- Page 68, Paragraph 4. 

THE COURT: Read the question. 

(Record read.) 

THE COURT: You mean you are asking him to say 
whether Mr. Jaffe reflected any doubt as to whether or not 
he made a score in this case? 

MR. DERSHOWITZ: No, I am asking him whether or 
not this memorandum reflects a doubt about whether or not in 
this particular case there was a score of $600 to $2,000. 

A You know, I would guess from reading the memo¬ 
randum that it doesn't reflect any doubt. I still have 
doubts. You know, I am not positive about it. I think the 
money was made in that case, and, in any event, the 
situation involving $200 actually, you know, is clear in 
my mind. The part of the money that was taken at the time 
of the arrest is unclear. It wasn't taken by me, and I did 
remember getting some money in that case, but I don't 


I 

SOUTHERN 0«sr» ICT COURT REPORTERS U S COURTHOUSE 




< » »»» *4* * * OMR N V 


1 . , / 





17 memch 


A 1166 

Leuci-direct 


87 : 


remember how much, and again that's a problem I had, and 
I guess I should have tried to be more accurate, but I 
made the figure between $600 and $2,000, and it was a 
typical kind of figure, and I really could be way off. 

0 no you have any better recollection as you sit 
here today? As you sit here today, are you fairly certain 
in the same case that you took $1,000, it was the same 
case involving the $600-$2,000 figure? 

A Yes. 

Q You are sure now it was the same case? 

A Yes. 

0 Were you sure a week ago Monday it was the same 

case? 


A Yes. 

0 And yet, when I asked you extensively about that 
case, you did not volunteer the information that in the 


same case there was a score of $600 to $2,000? 

A A week ago Monday? 

MR. JAFFE: Excuse me. My objection is what 
was testified to or answered to questions, if Mr. Dershowi 
doesn't ask the proper questions, he doesn't qet the 

answers he wants. That's his problem, not the witness' 
problem. 


MR. DERSHOWTTZ: 


The problem, your Honor, is that 
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we didn't have the memorandum at the time we asked the 
question. 

THE COURT: Is that an objection’’ 

MR. JAFFE: Yes, your Honor. I started off by 
saying,"I object." 

THE COURT: Sustained. 

MR. DERSHOWITZ: For the Government to object -- 

THE COURT: Mr. Dershowitz, your question, I 
believe, used the language, "you did not volunteer in 
answer to questions." He is not required to volunteer 
anything. That's the basis on which the objection is 
sustained. He is here to answer questions; he is not 
required to volunteer. 

MR. DERSHOWITZ: It seems to me the Government 
was under an obligation to volunteer the information 
ii they had the memo in front of them, knowing we did not 
have the memo in front of us, knowing the witness was 
giving testimony. 

Q You told us a few minutes ago that you qave 
Conforti drugs because you knew he had difficulty supporting 
his habit? 


A 


I never said that. 


Q I'm sorry. Would you tell us what your description 
is of Conforti's situation at the time of the transfer of 
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drugs? 

A The only drug transfer that was ever between 
myself and Conforti, on several occasions I went to 
Conforti and took drugs from Conforti, small amounts, 
five or six bags to seven bags at a time. I took drugs 
from him. 

Q Was it your testimony that Conforti was a 
relatively small-time dealer who was selling drugs only 
to support his own habit? 

A Conforti — 

HR. JAFFE: Objection. That was not his testimony. 
His testimony had to do with Cardi, not with Conforti. 

THE COURT: Put the question again. 

Q Would you tell us now, so the record is clear, 
what your characterization is of Conforti? Was he a drug 
dealer? 

l 

A Conforti was a street dealer. I would put him — 
he wasn't a low-level, strictly-for-his-own-habit street 
dealer, but he had an enormous habit, so he was a street 
dealer, and ho had a street operation that was larqer, I 
would say, than a corner, you know, bag-by-bag street 
dealer, but he was a street dealer and he wasn’t any type 

. 

of high-echelon narcotics dealer. 

Q Did he give you money? 
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2 

A He qave me money? No. 


3 

0 Did you give him money? 


4 

A I never gave him money. 


5 

Q Were you aware Mr. Conforti owned a grocery and 


6 

candy store and several businesses? 


n 

i 

A He didn't own anything. He rented a candy store. ' 


8 

He rented a grocery and he — on which he never paid the 


0 

bill for. 


10 

Conforti used about — if you can believe this — 

* 

/ " 

a quarter of an ounce of pure heroin a day, which is an 

# 

12 

| 

amount, a total of about an ounce of heroin a day, for his 


13 

own habit. He eventually died of advanced heroin poisoning. 


14 

Which cost him, God only knows how much money. That's 


15 

a quarter of an ounce of pure heroin can make an ounce 


16 

of the street, regular heroin, 465 bags of heroin a day, 


17 

almost. That's the kind of habit Conforti had. 


18 

Q Did you not testify, on Pages 179, 181, 192, 


19 

that you took money from private attorneys on only two 


20 

occasions, which you described? 


21 

A Yes. 


22 

0 Did you not tell Mr. Jaffe that in another 


23 

arrest — 

i 

2A 

MR. JAFFE: Page? 


25 

MR. DERSHOWITZ: 70 of the Jaffe memorandum. 
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2 

0 — "Later on 'blank' gave money to Leuci, possibly 


9 

from a lawyer on the case"? 


1 j 

A Yes. 


5 

Q Is that yet another incident? 


6 

A Well, that is an incident that I'm not sure 


7 

whether or not that money came from the attorney. I can 


8 

only assume it did. It didn't come to me, in any event, 


9 

from the attorney. 


.10 

0 Can you tell us the information on which you 

f 

11 

assumed that the money came from the lawyer? 


12 

A I'd have to see the — 


1H 

Q You mean,as you sit here now, you don't remember 

1 


11 

1 

wh.it incident that is? 


15 

A The situation involving Mandato, Mandato gave 


16 

me some money. I don't remember the case exactly, and at 


17 

% 

this time I remember Mandato saying something to me, like 


is 

the money had come from the attorney. How, I'm not sure. 


19 

I remember Mandata giving me money at one time, where he 


20 

said that money had come from an attorney in the case. 


21 

Now, I am not sure if that's what you're — 


22 

0 How much money was involved in that case? 


29 

A It was a small amount of money; again $50 or 


21 

something. 


2T> 

Q No. 12 (document handed to the witness.) 
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Let me see. 


MR. JAFFE: Exhibit 8, Page 70, Paragraph 12, 


so the record is clear. 


Okay. Okay, 


Is that the incident you have in mind? Is that 


the Mandata incident? 


Yes. 


MR. DEP.SHOWITZ: Your Honor, at this point, it 
occurs to me, in light of the fact that the Mandata 
incident has now been made public, Mr. Jaffe indicated it's 
a public record that Mandata was tried, obviously I can't 
be expected to know about all public records involving names 
of people who have been redacted, we would like to ask the 
Government to make a careful search of its files and to 
indicate in every instance where it's no longer of extreme 
necessity to withhold the names, so that we can pursue 
our investigations to determine whether or not Mr. Leuci 
has further crimes to which he did not admit and, most 


importantly, whether or not any of these charges made by 
Mr. Leuci are false, so we can make an argument that Leuci 


has made false accusations against people, which would go 
precisely to the merits of our defense. 


MR. JAFFE: Mr. Mandato was not recently tried. 


Detective Ferguson was recently tried. Mandato testified 
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2 

there. That's one of the few cases that have come out. 


3 

'.e other cases are all under active investigation 


4 

by both this office and other State offices, and the 


5 

Government would absolutely resist, although if your Honor 


6 

orders, we will turn it over, disclosure of any names. 


7 

THE COURT: I shall not require that. 


8 

MR. JAFFE: Just to finish the statement, your 


9 

Honor. 


10 

The allegation now made that Leuci is going to 


11 

falsely accuse people, and that the defense be entitled 

» 

12 

to find out every witness involved in that case so that they 


13 

can prove Leuci is not telling the truth in this case 


14 

is absolutely absurd. The other witnesses have testified. 


15 

The Government has information concerning each of these 


16 

different situations, and if we had any inkling that Leuci 


17 

was telling us a falsehood in any of the cases. I’d stand 


18 

up here now and tell the Court now. 


19 

MR. DERSHOWITZ: It's not unheard of that Leuci 


20 

would put something over on the Government. It has 


21 

happened. 


22 

THE COURT: Proceed. 


23 

MR. DERSHOWITZ: We would hope the Government 


24 

would see itself as having a continuing obligation every 


25 

time new information became public or became -- it became 
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nonessential for the Government to keep it secret, the 
Government would have a continuing obligation to make 
that information available to us. 

MR. SAGOR: Your Honor, I object. 

Till. COURT: You mean from here to eternity? 

MR. DERSHOWITZ: From here to eternity, 
essentially. 

THE COURT: All right. You have stated your j 

expectation on the record. 

MR. SAGOR: I'd like to state for the record that | 
the Government's position is we clashed those expectations. j 
Detective Leuci has testified to countless crimes. To 
look for one more to get the sordid details of another is 
lust irrelevant for these proceedings. 

As your Honor certainly said at the beginning, 
this is a case involving tapes, involving Mr. Rosner's 
active participation in a crime, and Detective Leuci 
can testify from here to eternity, and it would not make 
Mr. Rosner's involvement in the crime any less. 

'R. DERSHOWITZ: If Mr. Leuci was certain to be 
revealed as somebody who has made false accusations, that 
would be a relevant matter on testimony given by Leuci 
at the trial. 

As long as the case is not moot, as long as it 
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continues to exist as a viable piece of litigation, it 
is our position -- I withdraw "from here to eternity," 
and make it a much more specific request. As long as the 
case is not moot, as long as the petition for a writ of 
habeas corpus could appropriately be brought, it is a 
continuing obligation of the Government to reveal to us 
information that the only reason they are able to withhold 
is a claim of extreme importance, the purpose of law 
enforcement administration. 

MR. JAFFE: Your Honor, except for names and maybe 
the absolute minor specifics, Mr. Dershowitz has an 
outline of everything we have gotten from Mr. Leuci. 

We prepared it in a memo, we redacted it so he would have 
it. He knew at the time Leuci began to testify he'd get 
that memorandum showing everything that Leuci had said to 
the Government. Now he has that memorandum, it seems to 
us he has gotten enough. 

THE COURT: All right. Go ahead. 

Q On Page 211, did you not testify that you 
gave Lawrence and his brother-in-law about $500, and did you 

not also say, "I don't think it was as much as a thousand; 
it was around $500"? 

A Yes. 

0 On Page 18 of the Jaffe memorandum, did you not 
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ton Mr. J.ff. that - I am guoting f ro „ the memorandum - 

LCUC1 lndioat<?d that Louci ,ave Lawrence S1,000 for himself 
and Lawrence brother-in- law for their help on the 

arrest, but did not q ive Lawrence any narcotics"? 

A Vos -- i mean, we are q oinq over that whole 

business about Lawrence and that particular situation 

at the Simpson street station house where Lawrence was 

Oiven narcotics by another detective over my objections. 

some time thereafter, and with Lawrence's brother-in-law. 

and I gave him an amount of money. I didn’t give 

Lawrence any money in that situation. I gave Lawrence’s 

brother-in-law somewhere between 5500 and - around 5500. 

It was less than a thousand dollars; five or six hundred 
dollars. 

o Did you tell Mr. Jaffe that you thought it was 
a thousand dollars? 

A 1 Ca ‘ d som ewhore between 5500 and 51,000, and 
you are talking about a time prior to the time when 

I described the actual incident itself at the Simpson 
street station house. 

o vou testified on Pa„e 236 that allegations made 
against you by Robert Torres involving gambling were untrue. 

A Is that a question? 

Q That's correct. 
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A Yes. 

Q What did you tell Mr. Jaffe about Mr. Torres? 

A That I hardly knew Torres, and I don't know 
whatever allegations he made against me, I don't understand 
where it was coming from or where he was coming from, yes. 

0 Now, again, I have a problem here in terms of 
redactation. Here is a paragraph in which there are 
some names redacted and some not. I am not going to ask 
you, in light of the Judge's ruling, but if you would 
read this on Page 41, Exhibit 8, no paragraph number, and 
indicated whether the redacted name is or is not Torres, 
the name Torres appears in various points in that paragraph,I 
so I wouldn't think it would be any revelation to indicate 
if that name was Torres. 

A It's not Torres. 

C It's not Torres? 

A No. 
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0 l>iu ” ou t9U «r. J«Mo that at one point a fire 
wan started in order to gain entrance into an apartment 
and at a result of that fire boino started you then took 
approximately $1000 to $2000 iron that apartment during 
on arrest in the Past Village? 

that's a heck cf a description of that in¬ 
cident . 

Look at this and see if that's not an accurate 
description of the way Mr. Jaffo characterized th" in¬ 
cident (handing). 

MR * JArp " : r don,t -hink Mr. Ln U ci, who does 
n0t know th - °P-ration of nv mind, is connect to testify 
an to how I prepared the memorandum. i ob-j^rt to that 
guest ion. 

THH COURT: Sustained. 

Lk.ulci you tell us about the incident in your own 
words, please. 

A Myself in the company of *-Mr-e other detectives 
hnd .1 search warrant for an apartment in the hast villao-. 
the f-llw (n-i<>- the apartment was nunposo,. be , v „ ry 
viol-nt guy and r could no wav of getting into the apart- 

n " nt * -hero my partners put some garbage next to 

the door and 1 i *• i *- on r a r-n . . , 

*■ 1 r -• b 1 n w smoke underneath 

the door and veiled " *’h<- 

- • * n - f .?uy c-*m« r’lnninn out of 
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2 

the apartment. 


3 

We then searched the apartment, arrested him. 


4 

am! some time later on one of the detectives came to me and 


5 

said hr had $1000 that he had found in a hook and aave me 


r, 

$000. 


7 

Tin: COURT: Found $1000 whore? 


8 

TIIL WITULSS: In a booh. 


9 

0 iiow many detectives wore involved in ‘■hat? 


10 

A Four. 



i 

9 

11 

V And your share of $1000 was $500? 


12 

A between $250 and $500. 


13 

Was the seizure in fact between $1000 and $2000? 


14 

A I don't think it was $2000. I'n sur~ it. was 


15 

$1000. 


16 

0 Hid you not tell Mr. Jaffr i*- was between :;1000 


17 

and $2000? 


18 

Ml • JAFFE: May I have a pagr,nl~nse? 


19 

MU. DURJHOWITZ: Pane GO. 


20 

A Pi L>ablv. I'n not sure of the. figure. T *-hink 


21 | 

it was $1000 and it was $250 apit-et . 


22 

bid you find drugs in that apart: nt? 


23 

A Yes. 

• « 


24 

'■•.'hut did you do with the drugs? 


25 

arrested the defendant. Titer- -- 

1 


basically, it was as t had typed — marihuana, L.'Ui, anri 
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things li!;- tlwat. 


( > bid you J:oep tho drugs? 


n ..o, sir. 


I! ?nor? 


• bLI..>li • i i <• : May v*' have a ;ic) x nt» vour 


COURT: Yon. 


( T V.ur>'-.) 


0 Vou testified a f r,; Minut-s ago ‘■hat vou told 
Con: orti ‘hat if you learned hr w.as .so] linn ary drucs vtn 
would an .St him; is that correct? 


J/im: : Objection, 


That was not his 


U J,f * 1 ’ us what your t-sti-.ony v.-ns in that rocrard. 
c.'ardi is who you are taJkinci about. r old 
(.ami., L actua 1 ly didn't tell hin-.. J hear 1 ‘■.ha* - i. 

wo'- r. oiling jarentier, and T ‘•old a oounlr of norsors 
ir. tli strcc*- that r a: i going on vnea 4 ion it i if i hoar 
that Onrdi is sellin ■ narcotics when I get ! J an going 
to arres*- hi-. 

i-i ny sue! corversation occur i relation to 
C'->r.i:<rti as w ' ] ? 


Vc conforti? 


a Y-S. 


::a, only t~ *h~ r::t nt the 4 - i f T mur-.s aut that 
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Louci—red i ract 

* Conlorii was engaged in large scale narratios distribution, 
what 1 considered largo scale - at that time I ar talking 
i,!, out- i str-'t level dealer. 

Viu: COURT: Lis ton, Professor, find somethin'- 
nev to go into bacausc I am getting tired of hearing th« 
same stuff al3 over again. 

»KkSBO«m, I think ,r have southing nr;. 
arc Paring it. It will taka on,-, minute. It is wl‘h 
recr-ct to the tape that we got this afternoon. 

(Pause.) 

*‘ ii * : Could it help if we took a recess 

an.! hr could finish going through that transcript and then 
v;t can do it all at ones, your Honor? 

-MR. DERSHOWITZ: We would like at least to *oin 
to as): Mr. Louci as many questions as wo can on -ho basis of 
that transcript so that in the ev-nt wo read i- and find there 
is nc more wo would net have wasted time; but w cannot make 

a representation that that would b- all based on a complete 
and reading of the tape. 

Th! COURT: I think -hr government's suggestion is 
a good one. V- will recess until tomorrow. You can 

:itU ' ly At and cross-exanin- him about it after you have had 
-no ..vanmg to consider it. In other words, I do no- think 
*' fa5r t0 th6 9***rm-» - you to have one shot at him today 
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and then another shot tomorrow morning. Plan your 

examination, get it ready, and you may have as much tin« 
a:: you need to examine. I do not think it is an appro- 

pri. a to v/ay to proceed. 

MR. D! ’’dliMWTTZ: Tt soons to po w° just now 
loom'd abou 4 " th° existence of this — 

Til): COURT: I an not criticizin'- you. I an 
going to t° 1 } >ou tha*~ we are no 4 <’oine «-o bifurcate this 
case, v.t ar- no 4 <^oino to split it up. 

. DI P.SHOWITZ: If we hav*~ fc en minutes we can 
ask him all 4 -he nuostions -- 

'ial. COURT: T will be happy to take a recess. 

Youcan take a look at that. 

nave you now completed everything except that 
which has to do with the transcript? 

. l)i I’.SUOi. TTZ : Almost huh rot quit 4 *. 

Yd. COURT: Compl^t" it now. 

"R. JAJ-’l’i:: ho the record is clear, since the 
Professor ha.*- "one on quite some length in examining Mr. 
houci about exhibit H , the fiov' , rnr' n nt no” feels there is no 
reason to have the record cluttered up with things tha.t 
h<avc boon testified to, and we could introduce this 77- 
pag"' document. Tt is available as a court exhibit 

already. It has b‘en marked for identification. 
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:;o that the court of Appeals — 

V,,,: COl,RIi 1 seen it and I have read it. 

! POt S ~ roint in hsving it available for general 
dinner ’’nation. 

DKKSHOWITZ; Your Honor's ruling is clear. 

It would i) r > ,9<li" f- e,,i i _ . _ _ . , 

--.1 into evidence subject to all ‘he snne 

rentrich ion”. 

' ° " a ' : An lona 355 i- stays with counsel 
r h«i" ’ t ’" 1 pro'ilon v?ith that 


M n . TAFI’L: 


12 I 


Our thought is, your Honor,that 


n "' ' ,r is n document that was prepared 

” ’-n' iout ‘h~ assistance or knowledge of the detective 


| 11-1 '■ ‘ J ;: ‘' J ’ ,ony on th - record os ‘o v/hat is in it, 

'd.av it intended to be. what my shorthand abbreviations 
j ' '• > to the file are intended to bo, and for that to 

| ' ’ M '" " Vl ° Cn '-’ 5 of »"•*- ^«cl supposedly said is a 

I i '"' JL * ion tUci dovorntnent docs not want to tike. 

j ,Hl ' Cn ’- In ' : T - is evidence of v/hat you recorded it 

nrul r will give it such weight and T r 
i] »** a,,u 1 f > . P"C"ss?rv, 

It v;i 11 he received. 

(Government's Kxhihit H received in 
r vi<i ,B nee .) 

j «*»*«**• X think wo win ,,e very brief 

■ at Mi’.sMino, your ilonoj 


21 I 
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I**’ L»LilSlJOWTT2; 

" Ui '' y °" not testif V « P-Je 111 in thc transcrlpt 
t "“ t v °“ hnd ' ,iVCn Laurcnce narcotics on only one occasion 

“ nU “ nii "' !rn I ' r '=" r,!: •" 11 = n narcotics were eiven hin on 
one p*-hrr occasion? 

*'■ Yrn. 

° ” i “ VOU nBt 4911 Mr - vet of .another occasion 

..hen you were present when Mr. J.nwrenc- fonn-i a bee of 

cocaine m * h . front seat of your car, which i.awrence then 
5 nor*-r d? 

A Y^r. 

Is Mi,v 

t» fi ru. to? 

A is not additional 

found it. n- found ft in til- of 

■” ^* * 1 f car. Son^hody had 

• it in th^rr. Vho n-xt thiro I h n «w ho had it 

ou> and hi war snorting. 

" You wcr« awarr of «-hat? 

■' I was a war? of what? 

" " ftCt that r,e ^ i‘ nn <l used it for his own 

nu rj •rr.or:. 

i . «.n swallowed i * like a vacuum cloanor 
1 >u ‘ l(i a chance of saying whither h« «?h 
not ii”<* > «- 


ri •* * ( i- 4 "i r, na] occasion to th rt om 


vou 


1 don't know wh-> r n 


should or should 


11 . 
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10 

11 

12 

13 

14 


Hi 

17 

IK 

19 

20 
21 
22 
28 
24 


Thir, in a separate occasion to the ons when you 

fay you were present on only one occasion when narcotics 
wis given to him? 


I didn't give him the narcotics. It was in 
the seat of the car. It was on the side of the car where he 


war, sitting. 

••as thor^ not also an occasion that Lawrence 
lopt a pound of marihuana from an arrest that Lawrence 
helped to set up? 

:.R. JAFPE: I ohject to the form of the question. 

liu, COL .IT: I will permit it. 

A Yh-r- was a situation that Lawrence wound up 
with a poind of marihuana. It was not an arrest that 


lie set up. it was a — 


Td.L COURT: Don’t go over that again. I remember 
it from the first timo around. Proceed from there. he 
! j r..! about this originally when ho was tilling us about 
‘* ir * this pound of marihuana. 

have vou ever before this testifi-d you were 


nrss nt when the baron took a pound of marihuana? 

A I saw a pound in the baron's car after he and I 
had been involved in negotiation of buying so— marihuana 
from some people. After the arrest the Huron drove up 

usd I saw a round of marihuana in the car, and I asked him 
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*.irr. hr got it from, and he said ho got it and that it was 
his. 

Pid you tell Mr. Jaffthat you had knowledge 
that the baron was repeatedly involved in taking "early 
delivery drugs," as you put it? 

! '~ l * ’ r ' wanted to know from r?o why th- 

liaron v;ould -toy '.:ith ro and how T assured he qo- sow- of 
his narcotics from the cases that wr worked o n , and -his 
is ny- r the years of dealing with th" baron, and w-r the 
years of seeing ho-.: he operated. This .is how I assure he 
did things. T assume that's -he war' h- did it. T con¬ 
trol- tl hi'-’ with it ones or twice. 


Did vou not tell Mr. Jaffc, on nw? 1' 


ii r _ • 

Leuci 


did indicate he believed h« knew the way Lawrence Stained 
seme narcotics. Lawrence would on cases on which he was 
acting an an informant for Leuci probably do the following 
nr would order a package from th~ source who wan the 
target in the investigation. navrence would tak- a partial 
d Hv-ry and thrr-after when th« r«st of *l- order was -o 
-s delivered too source -would be nrr~r--"d vi-h -he 
°' th "' f! rugs. Lawrence would have eott-n deli — rv of an 
ouc? on a I’ ri ^ to the arrest and sine- the. source was 

arrested Lawrence would not pay for whatever drugs he had 
previous ly de live.red. 
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T.'ir COURT: That's v.'hat he said here today. 


That's precisely what he said previously of his modus 
operand! with this fellow, the liaron. In fact, he would 
^•.t these people up that he would get a sample from. 

1 diun't realize the sample to he an ounce. He would get 
a nam.pl- . Ha would arrange to have the follow arrested 


the following day 


The fellow would be arrested the 


following clay and the liaron, so-called, would keep the 
sample. lie said that not only today, but he s.i<d that 

repeatedly. There is nothing new about that. 

(■ Did you toll Mr. Jaffa that Lawrence had 
in fa. , told you of this procedure? 

, I confronted Lawrence with that, a number of einos 
0;-.e tire he did tell me, "1 hav« been d'-alinn 
‘■hat. way '*v?n before you wore around. 

;ir. dlusiio’./ITZ : I think w nigh 1 - -- 
Via. c »UUT: V. 7 e ar^ not. ooing to stop until \i / ~ 

stop with this aspect of the examination. ■ h n that is 
concluded, we will take a recess until you want to come 


back 


rf "on want to come back tomorrow, you can do 


that; otherwise., take a 15-:ninute recess. I do want to 
finish with this aspect of the examination before I do that. 

M. . DEI’.SIIO VITZ: V.'e would like *•-> do that. 
jr. would lik: to take this rectos. 
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2 

TUI: CoUIYi': You hav^ concluded. with Detective 


3 

Ltuci with the exception of — 


4 

nil. :>!::;ci:ov:rr/.: other than ratters that I 


5 

rai.•••'!(' in the transcript. 


6 

vin. Oolj.lY: wi 1 1 take a 1 r > — mi nuto recess , 


7 

(11 reran.) 


8 

(! r. the robing room.) 


9 

'i'lil. COURT: I don't think we will get to you today, 


10 

Dean. I think you car. see the urgency o f ny getting 

$ 

11 

this hearing then. T don't know what to toll you. I hate 


12 

to bring it back unnecessarily. 


13 

:ib. DbRSHO’CTTZ: I have proved everything that I 


14 

an a! out to prov« on ny charge of d-liberate. withholding of 


15 

in r ornation of trie Coo memorandum from the Supreme Court. 


16 

'C; IJ- CO'J.’T: Lot's just assiino that the Doan is 


17 

her in ease r don't believe you have proved what you said. 


18 

‘111. Dlh'.:::jr'.:iTZ; That's not our position. I 


19 

think cur position is that without regard to whether you 


20 

conclude that I proved, it or not, the-r^ is no conceivable 


21 

! basis in any disciplinary rules or regulations for anything 


22 

but comnordation of an attorney for raising a point which 


23 

ho, in f.ood faith — 


2-1 

TIL: CODPT: You and I differ as to what is open 


25 

to re. I will rrf-r -he matter to the bar Association and 
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’•'t them determine it. That’s the alternative you are 
giving r r. an willing to take it. 

■ iT’J-;FD' , AM: It way be useful if I to^k, 

perhaps, ten minutes at the close, of whatever the proceed¬ 
ings are today to address the issue in a general wav. 

’i'llI- COURT: I will be happy to h* ir you. 
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Q You testified earlier that there came a time in 
March of 1971 when you surreptitiously recorded a conver¬ 
sation with Richard Lawrence; is that riqht? 

A Yes. 

Q And at that time you, of course, knew the 

conversation was being recorded with Richard Lawrence, 
and he was unaware that the conversation was being 
recorded? 

A That's correct. 

0 And can you tell us on whose instructions this 
recording was made? 

A At that time. Special Assistant United States 

Attorney Nicholas Scoppetta had just left the Knapp 
Commission, and the Knapp Commission had within it an 
investigation involving Lawrence and a possible killing 
of a guy in the Bronx and the maiming of another guy, 
involving two detectives and Lawrence. Scoppetta asked me 
my feelings about that, and I said that I didn't believe, 
really, that the Baron was involved in that. I didn't 

I 

believe he was, I said, but I could put it to him and we can 

; 

find out if he was involved or not. 

There were two other — there's a lieutenant 
and a detective in the back seat of an automobile with 
Lawrence, and the end result was two people in the front 
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2 

seat of the automobile, one was killed and one was maimed. 



and Scoppetta asked me to surreptitiously make a recordinq 


1 

with the Baron and bang on him real hard about that 


r> 

incident. 


H 

So, the Baron got into my automobile -- it was 


7 

a wired automobile -- and I recorded the conversation 


» 

with the Baron where I talked to him about that particular 


9 

incident, and we had a long conversation. 


10 

Q And you also discussed other matters, such as 


‘ 11 

drugs, I take it, in the discussion? 


12 

A We discussed, you know, we discussed the Baron — 


i:t 

that transcript, again, like I say, and you take things 


M 

out of that transcript, take them for what they are, but 


15 

let me see them as they come out, and I will explain them 

1 


Hi 

1 

to the best of my ability, but you must remember that I 


17 

had the facility in that car to turn that machine on or 


\H 

off, and it was turned on the minute he got in the car and 


19 

it was turned off the minute he came out. 


20 

I had complete control of that conversation. 


21 

Q Did you testify earlier when I asked you if you 


22 

had suggested a procedure to the Baron that this was a 


2:1 

procedure that he was well familiar with? 


21 

A As far as I was concerned, it was, and I always 


25 

believed that's exactly what the Baron was doing to me over 

! 
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the years. 

0 Do you recall the following discussion -- 

MR. SAGOR: Excuse me. Is the witness finished 
with that answer? 

THE COURT: I believe he had. Had you not? 

THE WITNESS: Yes. 

MR. SAGOR: Thank you. 

0 Do you recall having the following conversation 
with the Baron when he was asking you about drugs? 

THE COURT: In this recorded conversation? 

MR. DERSHOWITZ: This recorded conversation. 

THE COURT: What page of the transcript? 

MR. DERSHOWITZ: The transcript doesn't seem 
to have pages. 

MR. JAFFE: In the upper left-hand corner. 

It says Page 33, and it's rubbed out. It's hard 
to see. The first word on the page is "magnificent." 

THE COURT: All right. Go ahead. 

0 "Leuci: You know, the story with you is always 
the same story. Now, let me explain something. The 
easiest way for you to get a package is to make a case, 
right? 

"Baron: Make a case? 

"Leuci: Yeah. Am I right or wrong? 
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2 

"Baron: No, no, no, no. How the hell am I 



gonna -- how the hell is that going to work? 


4 

"Leuci: Oh, come on. What are you talking 


5 

about? 


(> 

"Baron: What do you mean so -- so — what do 


7 

you — what do you mean? How the hell is — how is that 


8 

gonna work? 


11 

"Leuci: If you make a case. 


10 

"Baron" Yeah. 


11 

"Leuci: And there’s a seizure. 


12 

"Baron: Yeah. 


13 

"Leuci: You get a piece of the package, right? 


14 

"Baron: No. Not necessarily. How -- how do 


15 

you figure that? 


l<> 

"Leuci: Have we ever made a case where you didn't 


17 

get a piece of the package? 


18 

"Baron: Have we ever made a case that I didn't 

1 

19 

get a piece of the package? Oh, man, I don't know what 


20 

the hell you talkin' about. I don't know what you tajv 

I 

l 

1 

21 

about. Have we ever made a case that I didn't get a pi> 

! 

22 

of the pack- — ? Hell, we've made a whole lot of cases 


23 

that I didn't get a piece of the package. I don't know 


24 

what the hell you talkin' about. Shit'. That — that -- 


25 

that -- if that was the case, I'd 've been straight now. 
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But — have we made a case and I qet a piece of the 
package — 

"Leuci: No, I’m not talkin' — you know — 

"Baron: I’d be sitting on the top of the world. 

"Leuci: Yeah, right. But we really never made, 

you know, like when we were failin’ over fuckin' packages. 

"Baron: Right. 

"Leuci: You know, I agree with you there. 

"Baron: Right. 

"Leuci: But, I — I would think that the easiest 

way to go up and you know -- you make it understood before 
you mkae the case. Look, I'm gonna make this case. We're 
gonna do something. Whoever you're working with. With 
whoever you're working with. So it takes you four days 
to make -- whatever bullshit case -- like you get a guy 
with an eighth half, whatever. 

Leuci: It is. And then there is one second 

of unintelligible. "And you get your hands on something — 
three owners, four owners, and you're home free. Right? 

"Baron. No man. You can’t do things like that. 

Leuci: Don't you tell me you can't do things 

like that. 

"Baron: You can't do things like that. 

"Leuci: Well, I don’t know." 

southern dis ,ict court reporters, u.s. courthouse 
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Leuci-redirect 

Two seconds untelligible, and then it s not 
clear who is talking. Two seconds. It's not clear at 

this point who is talking. 

"Man, I tell you now. That's that s 

that's — the easiest way for me to get out from under 

"Leuci: Yeah, right. 

"Baron: But my — no, no, no, no, no, not like 

you say. I'm talkin' about — with qoing to the 'Sky.' 

The day you get up and talk about going to a skylock, 
you better give yourself a thorough fuckin 

A "Shy" is the word. 

0 Do you remember that conversation? 

A Yes. 

q And is that the conversation you were referring 

to in which you made a suggestion to the Earon about a 
procedure and you say that he was fully aware of that 

procedure, fully familiar with it? 

A That’s the one of the conversations I had with the 
Baron where he completely denies ever doing that. He had 
been doing that, as far as I was concerned, for years, and 
at one time he told me that he had been doing that long 
before he had met me. 

During this conversation, now he comes out and 
he says that he never did that before. What he was trying 
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•) 

to do is convince me to go to a shylock for him and borrow 


1 

money, and I was trying to convince him to go out and make 


1 

a case, that was the way for him to make money, because 


5 

that's the way he had been doing it over the years. 


« 

Same thing; he had always got a package. 


7 

In his affidavit to you, he said clearly that 


H 

he never got a package from me. The Baron talks out of 


9 

both sides of his mouth and his ears at the same time. 

1 


10 

THE COURT: Just talking about a piece of package 


11 

as opposed to a sample the day before, you know, that's 


12 

something else again, isn't it? Do I make myself perfectly 


13 

clear? 


14 

THE WITNESS: I understand what you are saying, 


15 

but that is not necessarily true. The package itself is 


lfi 

the target. I mean, the package is the half a kilo. j 1 

17 

THE COURT: The delivery that results in the 


18 

arrest. 


19 

THE WITNESS: Right. 


20 

Q At the time you had this conversation with the 


21 

Baron, did you believe that he knew that the 


22 

conversation was being recorded 


2.3 

A Do I believe that he -- absolutely not. 


2-1 

Q You are pretty sure he didn't know the conver¬ 


1 25 

sation was being recorded? 
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2 

A Absolutely not. 


;i ■ 

Q So that the statements that he made, he made to 


» 

you not knowing that you were working undercover for the 


5 

Government, and that you were recording conversations? 


6 

A Yes, but that doesn't change the Baron's 


7 

characteristics. He's lying constantly. 


H 

Q Do you remember a point where the Baron made the 


<) 

following statement to you, on Page 37: 


III 

"I could -- listen -- listen what I'm saying. 


* 11 

I can — I can get a package tomorrow that I could do a 


12 

five with. And you know what -- you know what they done 


13 

come out with? A new thing now. They are sellin' like — 


M 

you were selling a seventy-five dollar bundle before. 


15 

You know, the — the five dollar bags. 


18 

"Leuci: Yeah." 


17 

Do you remember that conversation? 


18 

A Come on, counsel. 

' 


19 

Q Will you answer the question? 


20 

A What do you mean, I remember the conversation, 


21 

but reread that thing and let me — you can bet that he 


22 

didn't say that what you're selling — 


Zi 

MR. SAGOR: Will you show me where you are reading 


21 

from? 


25 

MR. DERSHOWITZ: Yes, nine initials of ES:ko B -- 
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Leuci-redirect 

MH. SAGOR: That doesn't mean anything. 

MR. DERSHOWITZ: All I know — the page before 

is 37. 

MR. SAGOR: I think my initials are on the top 
left-hand corner. "B" refers to the Baron. 

THE COURT: Come on, gentlemen. 

MR. DERSHOWITZ: It's the page after 37, and 
there appears no number on the Government's transcript. 

0 The words appear as follows, and I am reading 
accurately .nd exactly: 

"They are soilin' like" -- three dots -- "you 
were sellin' a seventy five dollar bundle before. You 
know the” -- three dots — "the five dollar bags." 

Your response: "Yeah." 

A I can guarantee you that's not what was said. 
THE COURT: Let me see that, please. 

(Document handed to the Court.) 

THE COURT: Look at that (handing document to 
the witness.) 

THE WITNESS: Oh, okay. 

A Now, counsel, you know, you're a professional, 
a lot more intelligent than I am. What he says they are 
selling like —"you were selling a $75 bundle," meaning 
"you" — I'm not sure of the exact English grammatical 
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word term that's being used there, but "you," meaning him, 
and jolt pushers. 

0 Meaning using "you" to mean "him"? 

A Like you were selling a $75 bundle before, meaning 

him, not me. 

THE COURT: I think what he is suggesting. 
Professor, is that if the Baron were educated in accordance 
with his high station in life, he might have substitued 
the word "one" for "you." 

Do you understand? 

THE WITNESS: I'm not sure. But I know he 
doesn't mean me. 

They were selling, like you were selling a $75 
bundle before, right? But he's not talking about me. 


THE COURT: I understand what you are testifying 


perfectly. 


A That was really a dirty one. 


comment. 


MR. DERSHOWITZ: May the record reflect that last 


Would you repeat that last comment? 

I said that was really a dirty one. 

THE COURT: The record will reflect that. 

Do you recall the following statement made by 


the Baron to you — 
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MR. SAGOR: Your Honor, could we insist on a 


paqe, or courtesy — 

MR. DERSHOWITZ: It would have been delightful 
to give a page if there would have been one. 

MR. SAGOR: Fine. We could have conformed it — 

the COURT: Look over his question. 

MR. DERSHOWITZ: If. approximately the sixth 
page from the end, no number from the top or bottom. 

MR. SAGOR: it's a little easier. 

MR. DERSHOWITZ: It's a little harder when it's 
the thirtieth page from the end. 

the court: We are wasting time. I order both 
of you to stop. 

° Wel1 ' °- k - This is what you told me. You - 

say, you say, yor say if them guys didn't call you shortly, 
then I'll see that you get something my god damn self." 

Now, by the word, "I'll see," what was meant 
in your particular usage? 

MS. JAFFE: Excuse me, your Honor. May I hand 

a copy to Mr. Leuci? Maybe it will make things more 
cogent. 


May we have this marked Exhibit 22 for iden¬ 


tification? 


THE COURT: Yes 
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MR. JAFFE: That's six pages from the back, 
in the middle of the page, your Honor. 

(Government's Exhibit No. 22 was marked for 
identification.) 

Q I'd like you to tell us what you meant by the 
words, what you think — 

A Can I finish reading it? 

0 By all means. Take your time. 

MR. JAFFE: May the record reflect, your Honor, 
that the speaker, at least as indicated on the transcript 
in front of me in the language just quoted, is Lawrence 
and not Leuci. 

MR. DERSHOWITZ: The record does in fact reflect 
that. I said it was a statement by the Baron. 

A Can I read from it? 

0 Sure. 

THE COURT: What is the question referring to, 

Professor? 

MR. DERSHOWITZ: When the Baron said to him, 

"You say, you say if them guys don't call you shortly, 
then I'll see that you get something my god damn self," 
who was the Baron referring to in using the words, "I'll 


MR. SAGOR: I have a basic objection on competency 
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unless we ere talking about drugs as oppose.: , 


or money. 


THE COURT: I don't know what we ate talking 


about, Mr. Sagor. I as, inclined to find that out from this 


witness. 


Overruled. 


A What the Baron did, he was talking — yo „ 

stopped in the middle of the paragraph. May I continue 

readinq the paragraph? 

the COURT: Yes, of course. 

A "That what you said." Now the Baron is still 

talking. "That what you said. I say - when you say 

that. I say fuck it. I say I’ll 3lt back and you know - 
and I ain't goin" — 

And I say, "Well, I might have been a little 
bit excited." 

okay? So, at some prior time, at some prior 
conversation, when the Baron is crying to me that he’s 
broke and he can't do anything, or anything, I say, "Don’t 
worry about it. Some day” — you know — "if it has to 
be, I'll take care of you myself.” 

Okay. That's true. All right. 

O That's all I'm asking. 

No, that wasn't what you were asking. You 
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stopped it in the middle, and the thing is explained, 

I had never done it before, and that's clearly in there, 
too. 

Q Would you show us where it says you had never 
done that before? 

A I will show it to you right in the transcript. 

THE COURT: Go ahead. 

MR. DERSHOWITZ: Your Honor, ^hile he is reading 
that, may I make one statement for the record? We sought 
to introduce this Jaffe memorandum in evidence -- 

THE COURT: Which memorandum? 

MR. DERSHOWITZ: The Jaffe memorandum in 
evidence in order to avoid the repetitious aspect of 
simply going through each and every allegation. What 
I would elect to do is in our brief point out whatever 
inconsistencies there may be between the Jaffe memorandum 
and between what Leuci testified to at trial. Most of 
them have been brought out, but there are others which 
have a repetitive, accumulative quality, which we would not 
feel it necessary to bring out in open court, but might 
feel it necessary to refer to in the brief. 

MR. JAFFE: Your Honor, that's precisely what 
we want to avoid, and for the reasons we stated before. 

That memorandum is what the writer -- that's myself — put 
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together. 

THE COURT: Please don't repeat that. 

I have got to tell you that the time has come 
in the course of this case when I am getting a little 
tired of hearing the same thing said four, five, six 
and seven times. I remember perfectly well what you 
said. You might remember what I said, that it was received 
in evidence and I would give it such weight as I saw fit. 

That disposes of the matter and you may, of course 
include it in your memorandum. 

MR. JAFFE: Very well. Judge. 

I m sorry. i have to look through this transcript! 
One minute. 

THE COURT: Why don't we go on? You can look 
through it later. 

Go ahead,Professor. 

0 Okay. 

Old there come a time when you made the following 
statement in the recorded tape: 

I always tell you the same thing" — 

MR. SAGOR: May we know what page, again? j 

MR. DERSHOWITZ: This is Page 13, with no other 

number. 


You're the connection. You" — one second 
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inaudible — "the package. And you work for me and I 
protect you. And I mean that's the way things are supposed 
to go. Now, I don't know how, you, you know, like in the 
past, you had a nice thing going with Scotty and George, 
whatever that was," et cetera. I am not completing the 
paragraph. I think I have read you the relevant points. 

Do you remember saying that? 

A Yes. 

0 "You work for me," "I protect you," "You're the 
connection," "You" — blank — "the package"? 

A Are you telling me this is on Page 13? 

Q 13. The last paragraph under the word "L" 

that stands for Leuci. 

A How about reading the paragraph right above that? ! 

I 

That's what I was looking for. 

THE COURT: Go anead. Why don't you read it? 

THE WITNESS: "Ya know" — this is me talking, 
your Honor — "Ya know how many, how many years have you 
been after me to get you, to give you a package? As long 
as I know you you've been after me to give you a fuckin' 
package." 

And the Baron says, "Right." 

And then I say, "Right." And then, "I always 
tell you the same thing. You're the connection." "You sell 
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the package'' is what is that inaudible. "And you work 
for me and I protect you. And I mean that's the way 
things are supposed to go. How, I don't know how, you, 
you know like in the past, you had a nice thing going with 
Scotty and George, whatever that was. Let me tell ya those 

guys — that's the reason Scotty's the way he is about you. 

I would never have to feel that way about you. But 
Scotty feels that way about you because he thinks some day 
in the future, you're gonna get up and tell your story 
and ask this other shit, you know and" — 

And then the Baron says, "Or write a book on 

it. " 

And I said, "Or write a book." 

0 Fine. You did, however, make a statement that 
"You're the connection, you" -- whatever -- do you 
remember what that word was, "You sell the package," 

"You get the package," or what? 

A I think it's something like that. I think it 
was "sell." 

Q "And you work for me and I protect you. I mean 
that's the way things are supposed to go"? 

A Yes. Okay. 

Now, are we interpreting the word, "work," 

counsel? 
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2 

Q Would you like to give us your interpretation 

3 

for it? 

4 

A He was my informant and he works for me and 

5 

I protect him. He doesn't do a day in jail as long as 

6 

he works for me, and that was our understanding. He 

7 

sells a package. He's a dope pusher; I'm a cop. I 

j 

8 

don't sell him dope, and that's the way that — I keep him 

9 

out of jail. 

10 

Q What is the usual meaning of the word. 

11 

"connection"? 

12 

A In dope, in narcotics business, it's the supplier. 

13 

THE COURT; It's 4:30, Professor. Mow much 

14 

longer do you think you want to go? 

15 

MR. DERSHOW1TZ; I think we are going to be very 

16 

brief at this point, and the Government and we during 

17 

the recess had both agreed, if I represent it correctly, 

18 

to ask you if you would be kind enough to consider 

’ 19 

continuing until we dispose of the matter, because we really 

20 

do think we can dispose of the entire hearing today. 

21 

THE COURT: Well, that depends on how long you 

22 

intend to go along. I don't propose to sit here until 

23 

8:00 p.m., no; I don't do that. 

21 

MR. DERSHOWITZ: No, but I think we can finish 

25 

within ten minutes with this witness. 
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THE COURT: 


All right. That would be splendid. 


i 
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MU. DERSHOWITZ: Based on the assumption that 

these transcripts reflect accurately the tape and nothing 
new will come out in intonation, which we have no reason 
to suspect, ws have no further questions. 

What wo would like to do is borrow the tape 
ovorniqht and we will inform the government and your office 
as to whether or not we would want to recall Hr. I.euci tor 
any further questions. 

THE COURT: If you do want him recalled 1 want 
him recalled tomorrow. I want the testimony concluded. 

I wa.it you to have a chance to brief your side and the 
government a chance to respond. I will sit from day -o 

day until we complete the testimony. 

You have your arrangements made with Hr. Sanor 
and I shall be available to you after a counle of sentences 
tomorrow morning at 10 o'clock. hut I i.nsis_ no\. th< . 

this matter yo forward on a day-to-day basis until the 
testimony is concluded. 

MR. DERSHOWITZ: tie have no objection to tha* , 


your honor, 


Honor? 


MR. SAGOR: May we have just a minute, your 

(Pause.) 

MR. SAGOR: We will play the tape right after 
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1 

9P2 Louci-recross 


2 

the proceedings terminate this afternoon. 


3 

May we have a brief moment to confer, your 


4 

Honor? 


5 

Tub COURT: Yes. 


6 

(Pause.) 


7 

MR. SAGOR: 1 do have a couple of questions. 


8 

re c uos s l: xami nati on 


9 

UY MR. SAGOR: 



0 Do you have before you a transcript of this con¬ 


11 

versation that you just referred to? 


12 

A Yes, sir. 


13 

MR.SAGOR: May wo nark this? 


14 

MR. JAl'FE: It was deemed marked as Government's 


15 

exhibit 22. 


16 

THE COURT: I do not think it has been marked 


17 

physical 1y. 


18 

(Government's Exhibit 22 marked for 


19 

identification. ) 


20 

0 Would you direct your attention to the sixth page. 


21 

from the end where Mr. bershowit.z was asking vou questions. 


22 

I refer now to Government's Exhibit 22 for identification. 


23 

A The top of the page -- 


24 

o The middle of the paragraph where, in part, the 


25 

naron is saying, "I'll see that you (jet son^Tanq mv Goddam 
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self." Do you sno that statement? 

A 'J'he sixth page from the end? 

0 I will point it out to you (indicating). 

A I have it. 

0 Do you see the statement: "I'll see you get 

something my Goddam self"? 

lie continues: "That's what you said" -- 

referring to you, Detective Leuci? 

A Yes. 

J Turn to the very next page, the fifth page from 
the end. 

A Yes. 

Q Do you see v/h^re Lruri says: "The Dills." 

You see Iiaron say: "Goddam." 

And Leuci: "I got the sane thing." 

Then the Daron talks about bills again. 

A Yes. 

U Then is it fair to soy that the reference to "Dill' 

is a reference to the baron, but he is in debt? 

A Yes. 

U Tell us now what on the preceding page, page C 

from the end where the iiaron says, "I'll see you get some¬ 
thing, 1 is that referring to a promise that you once mv n 
the baron about seeing that he would be giv~n money in a 
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bnuci-recross 
time of financial stress? 

A Yes. 


0 Is it refo 
in any way? 

A Wo. 


rrinq to your giving *-ho Uaron drugs 


MK * SAWT?: 1 Aavn no further questions. 

MR. DHRSHOWITZ: I have no fur-h~r questions. 

1111. COURT: You may step down. 

(Witness excused.) 

™ K C0URT: 1 i* then we are finished with 

this v/i tli^SS X C ° n *■ infqfar ^ ^ 

“P* ln * ,ota r as you reserve tho riqht._ 

■".I. MM, I have a After we hear 

fr ™ '’ lh '-' r C °" nSCl »« this case, v*c should stay in the courv 
counsel has a recording device and we can sit here until the 
court can bn advised at tile earliest hour when to start. 

THt COURT: , will see counsel in the robin „ room> 

(In the robing room.) 

rm: COURT: State your n,n ? for th~ record, pio, r , fi 
MR * PRCKDMAN: flonroc il. I’roedman. 

™ E C0U “ T: IJCan Freedman, none hours aqo you 
indicated that you wished to be heard. That tine has 
finally come. 

MR. FRLLDMAU: Thank you, your Honor. 

I am here as an ACLU volunteer attorney to 
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represent Mr. Uershowitz because we are concerned with the 
implications that he might be guilty of some impropriety 

in this case. I would like to make some observations about 
the merits of that issue. 

THE COURT: I invite them. 

MR. FREEDMAN: First, I would like to ask your 

Honor that we be informed of the substantive rule that 
would be the basis of any such charge against Mr. Dershowitz 
and, second, after we have received notice of such a rel¬ 
it your Honor might be intending to proceed in that direction 
in view of the fact that the Supreme Court has indicated 
that an attorney is entitled to dir process — 

THE COURT : Let me indicate to you, preliminarily, 
I am not thinking of holding Professor Dershowitz in con¬ 
tempt i am thinking of referring this matter to the 
bar Association for disciplinary investigation. 

MR. FREEDMAN: I understand. That's a rather 

serious step to take. it would be easier for us to 

address that question before your Honor before it e v - r , )ot 
to the ear Association if we knew what rule of what code 

or what canons, or whatever it is, that Mr. Dershowitz is 
supposed to have violated. 

f,,E C0,JRT: Having been a member of the 

grievance committee for 

ror some three years many years ago 
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I am not aware of any instance in which any judge who 
has referred such a matter to any grievance committee 
has cv n r gone through the canons. rt is for the staff 
° f ti,; ' <:0 “ ,n,ittce on grievances and, ultimately, th« 
committee on grievances itself to determine whether the 
conduct of counsel has violated any of those canons. 

•MR. FkbLDMAN: I understand. 

What I urge you to do is no*- to fake that 
rather drastic step unless you have satisfied vourself on 

the basis of having given us an opportunity to address 
ourselves to it. 

I have done some research on the issue, 
particularly with reference to aha standards relating to 
tha defense function and the code of professional responsi¬ 
bility; according to those authorities an attorney is 
required to press all legally available points, his cli-n - 1 
desires in the matters are paramount, his professional 
opinion, his own professional opinion of the merits of the 
point that is raised is irrelevant, and th- only test is, 
indeed, even if the rule that is argued for is "unwarranted 
under existing law" as long as it is supportable by a good 
faith argument the attorney is required to go forth. 

tiJL COURT; What you say is undoubtedly true, 
but we are talking about a somewhat different situation. 
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Let's not really discuss the facts at this point. 
I think for the present they are iot what you are here to 
talk about. You are here to talk i*bout, if T understand 
it correctly, certain facts. What then am I in a 

situation to do or what should I not do? I would think 
as an abstract matter, anti not necessarily relatin'} to this 
case, that as a general rule the public declaration 
attributing unethical conduct to another lawyer, b^ hr a 
public official or not, assuming that to be baseless, 
might be conduct on which the committee on grievances would 
interest itself. That's what v/c are talking about. 

MU. FULLDMAM: I don't think wc can weigh that 

apart from such things as the professional standards and 
constitutional standards that a lawyer is required to abide 
by in representing a client. The t-’st is, according 

to Anderz v. California, a Supreme Court decision in 1967, 
that the attorney is required to argue an issue unless it 
is wholly frivolous as long as it might arguably suppor* 
the client's position. 

Then, in the code of professional responsibility, 
specific notice is taken of the problem of state of mind 
as being what they call a particularly perplexing matter. 

THE COURT: Let mo interrupt you for a moment. 

* 

I want to cast this thing in its perspective. 
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A 

Lof s assume that Professor Dershowitz has 
said — and I arn picking each word rather carefully — 
that the United States Attorney deliberately — an d the 
Ja:;t is the key word — suppressed evidence in the Supreme 


Court. 


We are not talking about negliaence suppression. 

We are talking about deliberate suppression. 

Now, let us assume that th-re is not the slightest 
evidence of the deliberate suppression. Just for the 

purpose of this discussion, would you say that such conduct 
is above discipline? 

MK.FRKLDMAH: I would say „ on at leas . two 

yroundo, although I have difficulty in the context of this 
case acceptin.j a premise that to surest deliberateness on 
the part of the government is wholly frivolous and h-yo„d 
the good faith argument on Professor uershowitfs part. 

hut the Supreme Court has held, for example, 
that the justices themselves as public officials are not 
above the most extreme degree of --iticism. The Konigs- 
bery cat- was one where the law , charged that the members 
of the supreme Court were part of the cold war machinery 
that was betraying America, and Konigsb-rq was denied 
membership in the bar because of that. The Justices of 
the supreme court said, "we are public officials just like 
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others and what he is doing is exercising his fr°e speech 
rights in criticising public officials.' I don't think 
a public prosecutor is above a Supreme Court Justice in 
that regard. 

I think the standard must be, if criticism cf a 

public official can be grounds for discipline, it must be 

wholly frivolous. It cannot, be anvthing other than the 

constitutional standard of effective representation or 

standards set down by the Code. 

In this very courthouse there was recently a 

change of deliberate obstruction of justice aqainst. a former 

prosecutor, the Attorney General of the United States. 

The government or the lawyers who levied that charge failed 

to prove it. I an not aware of any suggestion that they 

be disciplined for that. It seems to ne -- 

Tilt; COURT: You see the. difference wherein 

they presented evidence to a grand jury and th Q grand jury 
* 

has found probable cause to believe that the crime has hern 
committed and just some lawyer standing up in the courtroom 
and making this -- you surely see there is a difference? 

MR. FRIIKDMAN: I see th c re is a difference, but 
I would not characterize Professor Dershowitz as some lawver 
standing up in a courtroom and making wild allegations. 

Till, COURT: because of the office that he holds 
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2 

in the university he should be held to a higher standard 


3 

and because of the situation in teaching young people 


•1 

to become lawyers. T really feel that h- ought to be 


5 

held to a higher standard than son- fellow who has not the 


6 

background and who is not constantly exposed to classes 


7 

upon classes of our best young people. 


8 

flR. FREEDMAN: Whether we hold it at a higher 


9 

lower standardhis obligation remains to r—presen* - his 


10 

client vigorously. 


11 

VliE COURT: There cones a point beyond which 


12 

viejor is not acceptable. 


13 

MR. FREEDMAN: I would concur in that, but that 


14 

• 

oucindard, as it has been set down in f he authorities that 


15 

1 ha jr seen, is that he is not entitled to make arguments 


16 

that arc wholly frivolous. Arguments that are bevond 


17 

fair argument, good faith argumentation -- T think on the 


18 

facts of this case it would be impossible to make a findinn 


19 

what ho has acted other than in good faith in presenting 


20 

arguments that support his position. 


21 

Till. COURT: I an going to invi*« you or him to 


22 

recit- to me anything in the record of this case that 


23 

shows that the government — and I keep emphasizing the 


24 

% 

word deliberately" -- deliberately suppressed evid—nc° 


25 

in the Supreme Court of the United States. I invite vou 
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to do that. 


A 11:18 


Mil. FREEDMAN: "Deliberate" is a term of art. 
as i heard the case just sitting here today, T was satisfied 
in my mind on the basis of what I heard that the government 
had made a conscious decision not to present evidence and 
not to permit the Supreme Court to know what any Supreme 
Court Justice sitting on this case would want to know and 
be entitled to know. That's my judgment having sat here. 

the fact is that the word "deliberate" is a term 
of art. It does not mean necessarily wilful in the 
ordinary criminal sense as defined in this circuit, for 
example. This is a quote: 

"V/here the prosecutor's suppression is deliberate, 
by which we include not merely a considered decision 
to suppress, taken for the very purpose of obstructing 
but also a failure to disclose evidence whose high 
value to the defendants could not have escaped the 
prosecutor's attention" -- 

The only question, therefor* 5 , isv/h«ther Professor 

uershowitz was acting in good faith in drawing his inference 

, # 

from the facts that-we heSrd this morning and other facts 
that are of record in this case despite the fact that you 
are the prosecutors might draw a different inference, but 
it is in the context of the rules sot- ,i Wn by g,,. r. inr * 
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Appeals that he made the allegation "deliberate," which is 

a tor. ol art, and I think supported it, but at least made 

a colorable argument, a non-frivolous argum-nt to that 
effect. 

Tilt. COURT: I will hear whatever «l s , you want 

l '° r,ay - 1 invite i ,ou to submit a brief;, if you fe.j you 
want to, by next Monday. 

lhiS 15 nnt a niatter that concerns the government 
I au not interested in hearing the government. This is 
strictly a matter within the Court’s jurisdiction. 

Would somebody 1-ave word at nv chambers this 
mnq as whs^h-r or not we nr- going to go forward at 

o'clock. j t docs not really make * ny difference. r 
will be here at 9.30. 

dbJtSHOv/I’rt: Would your honor like to hear 
What my own state of mind was in regard to what I meant by 

"deliberate," and what I had in mind and what i think the 
yovornn-nt has proved? 

Villi COURT: Vo S . 

MK - WbKSHOWITZ: I think this nay have been one 


misunderstanding. 

VIIL COURT 


you said. 


bet me snywhnt I unri-rstood by what. 


I understood you, by your us- of the word "delib^r- 
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ate" — and certainly any layman would understand your use 
of the word "deliberate" to be in substance: premeditated 
for an evil purpose suppressed evidence. 

That's one of the two definitions in substance 
that the bean just read. That is v/hat I understood you 

to say in court. 

I an perfectly happy to Irar you say wha‘ you 
had jn mind. 

MR. IJKRDIIOWITZ: In preface, you have to 

understand that right at the beginning of our memorandum 
of law we define "deliberate" to moan on^ of two definitions, 
that is, not merely considered decision to express tak^n 
for the very purpose of obstructing but failure to disclose 
evidence. That is what wo set out as our definition in 
the memorandum of lav/. 

My reference to "deliberate" was intended as 
a ref or." not. to that standard. 

I think your Honor knows n.o well enough and has 
heard me often enough to kne v that on ev^ry occasion I hav* - 
accepted the good faith representations of particular attorr^v 
appearing in this court. I have alwavs sa.d that I do 
accept the good faith representations of Mr. PutzcJ., Mr. 

J a f f e, Mr. Sagor. 

This has been a hotly contested on° and thorn 
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liavo brier* some matters where I personally boliev® the gov'rn- 
r.ent has not the v«ry high standards that are renuired of 
them in terms of disclosure. 

4 I think your Honor should also recall that I 
did not volunteer the statement deliberately. The 
government objected to the line- of testimony T was pur¬ 
suing at which tine I was obligated to make an off^r of 
proof. 1 had no intention to characterize v;hrr° r "as 

'join) at that point. My intention at that point was simply 
to ask the questions and to try to elicit information, and 
then if the information bore it out make a r°f^renc° in 
n.y written brief to what wo hail aliened in onr earlier 
presentation. 

THL COURT: Let me see if wc can't cut through 

this. 


Do I understand then v/hon you used the word 
'deliberate," you were not using it in the sense of pre¬ 
meditated and evil but rather in the sense of failing to 
reveal something that you feel was sufficient of i”portanc r ‘ 
to be revealed? Is that correct? 

MR. DLRSMOWITZ: Yes. 

Let me be candid and clear. 

Tllb COURT: Y^s. 

MR. bhUSHO'./ITZ: It was my own view at the tiro 
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liavc escaped the prosecutor's attention. 

TilL COURT: Rend the first part of the 

del: ini tion. 

:1K. DKRSIIOWTTZ: When the prosecutor's 

S”p >rcsrion is deliberate and includes not. merely a 
considered decision to supress taken for the very purpose 
of obstructing -- 

T,,I: Cour<T: Stop ri jht there. I take it you 
have not accused the government of the first part of th~ 
definition? 

MR. DKF.'JilOWITZ: I did not intend to accuse 
who government ol making a decision *-o suppress for the 
purpose of obstructing. no, I did not. 

THE COURT: All right. 

MR. DKUUUOWITZ: It seems to that I wr.s 

very excited about that. Mr. Sagor and i -- 

MR. SAGO I?: i v.- ill not. make a statement as t- 

what you told me personally. , The Judge has preclud'd t.vit. 
won’t take me as necessarily affirming -- 

■1R. DURSlIOWITZ: T repeatedly called Mr. Sagor. . 

I repeatedly asked him, "What do you have? What hav« you 
turned up? bo you have anything about I.euci's crimes?” 

I was interested in getting ry er y Lit of evidence. 
Then, whan we find out. there was a piece of evidence that 
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indicated some knowledge by the government pretrial, I was 


very excited about it. 
view by the following: 


I may also have colored rnv 


I am an experienced Supreme Court practitioner. 


much more than in any other court 


I know and I believed 



that our chances of getting a new trial were much b?*-t o r 
in the Supreme Court if we were able to get the information 
to them at this point than they would be if we went through 
the route of a hearing and a trial motion and denial of 
th^ hearing and appellate review. I know the Supreme 
Court on occasion will take a look at a case and sav to 
itself, '*;*.y God, there is really injustice h n r?," and 
simply in the exercise of their special power to do justice 
in Federal cases, to reverse and to remand. I was banking 
on that. I was hoping for that. That's why I was v«~rv 

upset professionally, and my client was very upset, when 
we learned several days after the Supreme Court had disposed 
of the case that there was this piece of information that 
had not been given to us. 1 It seemed to us that it was 
our decision and not the government's decision whether 
to bring that piece of material to the Supreme Court. 

The Court nay have agreed it was frivolous or not signific-^. 
ant. What would the harm have been? At least then the 
Supreme Court would have had it and with full knowledge. 
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'•'hut was ny state of mind at the tine. I did not intend, 
nnd I certainly did not intend, to accuse a particular 
parson of anythinq. I know the hjqh reqard with which 
you hold the United States attorney's office. 

Vlld COURT: I think I should tell you that it 
is not because I was"a member of the United States 
Attorney's staff itself but because, the united states 
Attorneys in this district over the years -- and this 
one in particular I ir.iqht say - continuously have sot 
hicjh standards of professional integrity. Certainly my 
information qoes back to 1953, and I know that havinq heard 
people talk about the United States Attorneys in this dis¬ 
trict. The office has a very lonq tradition of inteqrity, 
and i really must toll you I have not seen one iota of 
evit. nc.e in this situation of any improper conduct?, 1 
mean by that that it is perfectly apparent to me that when 
a man testified about three or four instances in which 
the amount of thievery was between $4000 and $6000 -- I have 

! or jo^t..n -- -hat another $50 was not qoinq to tip th^ 
balance. 

However, [ really think that since the record 
is now clear as towhat you meant to impute to the United 
States Attorney, and the sense in which you used the 
word -deliberate,- I don't think I will pursue the matter 
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any further. 

MR. DERSMOWITZ: I appreciate that. 

THE COURT: You know, gentlemen, we really live 
at a time when government officials of all kinds have c^r 
in to disrepute, some of them very deservedly, but I 
really think that touijustly attack a public official who 
has not earned that certainly is not in accordance with 
the responsibilities owing by a member of the bar. Frankly, 
I understood your use of the word "deliberate" in a more 
vernacular sense than the language of the case you read. 

As I say, since you have indicated the sense in 
which you used it, certainly, over the time I have known 
you, this and other natters, I accept your word. 

The matter is closed. 

(Time noted: 5.00 p.n.) 
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EDMUND ROSNER 

July 16, 1974 
9:30 a.m. 

(Trial resumed) 

MR. DERSHOWITZ: May it please the Court, I 
am terribly sorry to have asked for another session this 
morn inft. It was fully my intention yesterday to be home. 

THE COURT: It certainly is no inconvenience, and 
I want you to make whater record you feel in court. 

i 

MR. DERSHOWITZ: We spent a considerable amount ( 
of time going over the tape we got yesterday, and what we 
would like r.o do this morning is call several witnesses, 
and perhaps stipulate--! think each witness will take a 
ve-y brief period of time-- 

THE COURT: Please don't feel limited. The only 
way in which you are limited is when I caution you abrut 
repeating yourself. That is the only way you are limited, 
no other way. 

MR. DERSHOWITZ: We would like to call Nicholas 

Scoppetta. 

THE COURT: Didn't I understand Mr. Shaw was goim 
to be called? 

MR. SAGOR: I called him this morning. He has 
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absolutely no information about the transcript. I gave it 
to Mr. Dershowitz to call Mr. Shaw. He is on trial before 
Judge Cannella in the Brasco case, and he has witnesses. 

The first time available is at lunch. He knows absolutely 
nothing. I made ic available for Mr. Dershowitz to call him. 
THE COURT: Do you want Mr. Shaw? 

MR. DEuSHOWIrz: I would like to spend two 
minutes on the phone with him. 1 tried to mil him this 
morning and 1 was unable to reach him. 

THE COURT: He is trying a very important case. 
MR. DERSHOWITZ: I am happy to accept his repre- ! 

I 

sentation to me that he lias no knowledge. If we can simply 1 

9 

have a phone conversation at lunch, I am certainly, in 
light of Mr. Sagor's representation, 1 will not have to call 
him. 

MR. SAGOR: Mr. Leuci is available. Commissioner 
Scoppetta 1 have asked to came here. 

THE COURT: Is Commissioner Scoppetta here? 

MR. SAGOR: Not yet. 1 told Mr. Dershowitz what 
Scoppetta said. He told me last night he would be willing 
to stipulate, Mr. Dershowitz, but apparently he is not 
willing to stipulate. 

I would like to note my general objection to the 
general continuation of these proceedings and indicate what 


* 
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truly happened, which Mr, Dershowitz has not seenfit to 
tell your Honor. At the end of the proceedings yesterday, 
we turned over to Mr. Dershowitz the copy of the tape. He 
then gave the copy to Mr. Rosner and another individual 
and left the courtroom. 1 at that time did noc want to stay 
in the courtroom and listen to the tape. 1 gave special 

V 

Rt. 

instructions to have the tape returned to me at 7:30 w'.,. »*e 
1 sat In my office, or if I was unavailable, to return the 
tape to the guard at the court house. 

That was not done, your Honor. Mr. Jaffee came 
up to the courtroom at 7:30, found Mr. Rosner and an associate 
had departed the courthouse. 1 then went down to the guard 
downstairs, found that r j tape was left for me, and departed 
at about 20 of 8 after calling Mr. Dershowitz at his 
brother's house and his msther's number, which he had left 
me. I was told at that timeMr. Dershowitz was unavailable, 
he would call me back. Last night at 9:00 o'clock in my 
house, Mr. Dershowitz called me and told me that according, 
to Mr. Rosner and associate--he did not listen to the tape-- 
would not tell me what differences allegedly appeared on the 
tape of the thing as opposed to the transcript, and asked 
that Shaw, Morvillo and Scoppetta be produced before this 
Court at 10:00 o'clock this morning, but would not tell me 
what changes, if any, he saw on the transcript. 
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Your Honor, my objection in an audibility 

hearing in federal cou. v J parties get together before.' 
Last night 1 could have it » this all out as opposed to 

imposing on the Court's time this morning. The tape was 
taken-- 

THE COURT: I am going to tell you, this hearing 
was closed, except for any matter which comes about fran 

listening to the tape. That's what l indicated yesterday 
afternoon. 

fr | 

MR. SAGOR: Vfriat's his offer of proof? 

THE COURT: I don't know. I said before, I 
don't propose to have you retry che whole thing— 

MR. DERSHOWITZ: We have no intention — 

THE COURT: --or even recall all these very 
important public figures at home. You have had your turn. 

MR. UERSHOWTIZ: The cnly questions we will ask 
them is about this tape, and really, only a very limited 

number of questions. Related to what Mr. Sagor said, he 
was fully informed — 

THE COURT: Wait just a minute. 1 want to know 
one thing. Did that tape leave this building? 

MR. SAGOR: Yes, with Mr. Rosner and an associate 
I want to say it is a copy, not the original. I have the 
original. To the best of my knowledge there were no changes, 
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it was not given to anybody to be played, I want that 
representation from the defendant. That’s part of the 
problem. Mr. Dershowitz left, it shouldn't have happened. 

I didn't say, it was not my desire to stay with Mr. Rosner 
and an a ssociate in the courtroom. 

MK. DERSHOWITZ: I informed them that Mr. Kosner 
and Mr. Dorfman was going to say and Listen to the tape. 

That was entirely agreeable to Mr. Sagor. This is the first 
time I learned there was any agreement to return the tape to 
the marshals. 

THE COURT: Was the tape removed from the 

building? 

MR. DERSHOWITZ: Yes, I learned last night-- 
THE COURT: Do you think that's an acceptable 

practice? 

MR. DERSHOWITZ: It was a copy of the tape. 

THE COURT: I don't really care that it was a 
copy of the tape. Let me ask you this, is it any differen*; 
when Mr. Haldeman takes a tape out of the White House, or 
any lawyer takes a tape out of the courtroom? 

MU. DERSHOWITZ: Yes. I am honest and Mr. 
Haldeman is not. 

THE COURT: That may or may not be true. 

MR. DERSHOWITZ: The third difference is nobody 
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ever told me not to take the tape out of the courthouse. 

THE COURT: Do you have to he told that? IE you 
have to be told that, you have to confine your practice 

V|’ ; ‘‘J . 

to theTcaurthouse. 

#\ 

MU. DERSHOWITZ: We were not told-- 

THE COURT: Your client knows more about what 
you can and can t do. In ten years he'll know more about 
what you can and can't dj in a trial court than you'll ever 
know. 

MR. DERSHOWITZ: IE there was any impropriety 
in removing the tape Erom the courthouse, 1 was not aware 
oE it. The tape was not used to my knowledge, except in 
the courthouse. Itw>.« taken to the attorney's office where I 
first learned about it at about nine o'clock last night. 1 
took personal possession of the tape at that point. I have 
had it in my personal possession ever since, and 1 assure 
you there was no problem whatsoever. 

THE COURT: All right, let's put the witness on 
the stand. I have had enough of this. 

MR. SAGOR: Your Honor, Detective Leuci is here. 

I brought him. 

MR. DERSHOWITZ: Let me ask Detective Leuci 
three questions about his knowledge aoo.it the tape. 

T.iE COURT: Get Detective Leuci. 
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MK. SAGOK: Is Mr. Kosner coming in this 


morning? 

MK. DERSH0W1TZ: I think he is. He was told this 
session is on 10 o'clock this morning. I only learned-- 


MK. SAGOK: Just before Detective Leuci enters, 
I would like to note--maybe Mr. Dershowitz would like to 
controvert it--that in his presence Mr. Kosner and Mr. 


Dershowitz were told to return the tape to the guard down¬ 
stairs if in any event they couldn't reach me. In any event, 

I was in my office until I learned Mr. Kosner and an 

\ 

associate had departed from the courthouse. 

MK. DERSHOWITZ: The first I hear of it is now. 

I tried to call Mr. Kosner from eight o'clock on. 

THE COURT: You didn't take the tape out of here 
and the person who took the tape our of here knows perfectly- 
really, knows perfectly well that that is a totally 
unacceptable, to put it kindly, practice. 

Now, that young man is absolutely and thoroughly 
experienced and, really, what he did is offensive. 

MK. DERSHOWITZ: I am sorry, your Honor. 

THE COURT: All right, askyour questions. 
ROBERT LEUCI, resumed. 

BY MR. DERSHOWITZ: 

Q I have just a very few questions to ask you. 
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After you made this tape, I take it, you 

testified, at Mr, Scoppetta's recommendation? 


■i 

A Yes. 


5 

Q And can you tell us what you physically did 


6 

with the actual tape after it was completed? 


7 

A We had a procedure that we went through, and to 


H 

the extent that when I made a recording myself, without 


9 

backup agents, in other words, my car was rigged up in such 


10 

a way that 1 could make my recordings myself without backup 


II 

* 

1 agents in my automobile, I would then run the tape to its 

12 

conclusion, finish it on a reel, put the tape ina box, 

l 

13 

initial the box, or write something on the back of the box, 


14 

the date and the time, and the person that I was taping the 


15 

conversation with. 


Hi 

At that point in time at the first opportunity 


17 

I would then turn it over to one of the back up ag. i. 


1H 

Since I wasn't being covered on this incident. 


19 

like many others, I waited until the next day to see Agent 


20 

George Carros and turned the box over to Garros. 


21 

MR. DEUSHOWITZ: l ~ have the original of the 


22 

tape? We'd like to mark it in evidence. 


23 

MR. SAGOR: May this be marked Government's 


24 

Exhibit 22-A for identification. 


25 

Your Honor, while we are at it, the transcript 
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somehow is not here. I would like this remarked 22-A for 
identification. Maybe Mr. Dershowitz has it, I don't know. 
But in any event, may this be 22 for identification, and may 
the tape be 22-A for identification. - 


(Government's Exhibit 22 remarked, and Government 
Exhibit 22-A marked for identification.) 

MR. DERSHOWITZ: May I have the tape, please. 

MR. SAGOR: Scotch tape the identification slip, 
Mr. Clerk, I suggest. 

MR. DERSHOWITZ: Thank you. 

Q Would you look at this box and at the tape 

* 

inside and see if you can identify it as the original 
recording and original box? 

A Okay, I can identify the box by my handwriting 
on the back of the box, and by tb; date on the box, my 
code name TPF-1 and Richard Lawrence, also known as "The 
Baron". Inside on the tape itself is the original, 329, 
which is a code number for the date, and JJB, which was 
John Buckley. I could identify that to be the original 
tape by Buckley's initials on the tape itself. 

Q Can you tell us who John Buckley is? 

A John Buckley is an agent assigned to the 

Southern District of New York. 

^ And did he have any contact with this tape? 
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A John Buckley was the custodian of evidence during 

stigation. All original tape recordings were turned 
over to his custody. 

U And you, however, personally turned this tape 
recording over to Mr. Garros? 

A To the best ot my recollection, I turned it over tn 
Mr. Garros, that's correct. 

U Did you ever have any discussion with Mr. Carros 

about who else may have heard or knew about- the existence 
of this tape? 

A 1 d ° n t recall# 1 had a conversation with Mr. 
Scoppetta about the tape because it'Cns at hi 
I made the recording. 

'1 Did you have any conversations with anyone other 
than Mr. Scoppetta and Mr. Carros about the tape, the fact 

that it was being made or the substance of what was contained 
therein? 

MU. SAGOR : Conversation when; back in 1971? 

™ E C0URT; Fix the time, please. 

^ Ar ° Und the time the tape was made, just before 
the tape was made, or within several months after the tape 
was made? 


• s recommendation 


A 


No. 


^ Just Mr. Scoppetta and Mr. Carros? 
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A Just Scoppetta and Carros. It was a small group 
we worked with. The people we were working with during 
the investigation knew that I had made that recording, I 
would assume, you know, I told them I had made that 
recording. 

Q Did you tell Mr. Shaw that you made that 
recording? 

A I may have. I would think that 1 cli d. I am 
not positive. 

Q Did Mr. Scoppetta have r discussion with you 

i 

relating to this recording? 

A Yes. 

Q And can you tell us what he said to you and 

what you said to him? 

A Mr. Scoppetta asked me whether or not I Celt from 
the conversation with the Baron, if the Baron had in fact 
been actively involved in the killing of that fellow up in 
the Bronx, and I told him, as far as I was concerned, from 
the recording, that they should give the Baron a lie 
detector test, and I couldn't tell, really, I couldn't tell 
whether he was telling me the truth or not. 

CJ Was there any discussion between you and Mr. 

Scoppetta about the remaining four-fifths, approximately, 
of the tape which did not deal with the alleged nvirder in the 
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3 

1 


10 

11 

12 

13 

14 

15 

IB 

17 

1 H 

19 

20 
21 
22 
23 
21 
25 


A There was conversation basically about, you know, 
general conversation about what was on the tape, again it 
was at a time when I was acting as an undercover agent, and 
the conversations on the tape were conversations that I was 
having with the Baron in my capacity as an undercover agent. 

Q Were there any conversations with you and Mr. 
Scoppetta about the very substantial part of the tape that 
deals with drug dealings engaged in by the Baron? 

A I mentioned the fact that I had taken--! 
described it as an offhandish shot at Scotty Watson which 
i thought was unfair, and I was--sometimes I get carried away 
with myself--! described it that I took an offhanded shot at 
Scotty Watson. I thought that Scotty Watson and the 
Baron had illicit drug transactions, that was my feeling, 
that Scotty Watson and George Bermudas had been selling 
drugs, and I mentioned that to Scoppetta also that I had 
mentioned something on the tape having to do with Scotty 
Watson. 

Q bid you ever ask that this tape be destroyed? 

A That this tape be destroyed? 

^ Yes. 

A For what reason? 

Q I asked, did you ever ask? 
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A Of course not. 

q Was the tape ever played back to you? 

A The tape? I listened to the tape a couple of 

times after the Baron's allegations came in. 1 thought 
there were some things that were on the tape that could be 
helpful as far as 1 was concerned. 1 wanted to listen to thoj. 
At that time I listened to the tape. 

Q Excuse me, let's get a time frame in that. 

I assume you mean when the Baron's allegations 

! 

came in in January of 1973? 

MK. SAGOR: I object to Mr. Dershowitz's assum¬ 
ptions. 'Hie witness can answer the question as to when he 
heard the tape, or whether it was in '74. 

THE COURT: When to the best of ycur recollection 


did you hear the tape? 

THE WITNESS: It was in '74, it was at a time 
when the tape had not been transcribed, up until that time, 
and we transcribed--when the police people transcribed it-- 
and then I listened to it and compared the transcription to 
the tape. I describe tapes as being finalized when they 
are as, you know, Sagor-ized, I mean, really, to the fine 
point of being finalized, and in fact this tipe is not that 
that way, neither is this transcript. I haven't sat down 
and finalized that transcript the way it really should be. 
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2 

I guess, but it whs basically a LI the conversation that 


3 

took place between myself and the Baron was on that 


4 

transcript. 


5 

M You did say at minute ago you thought you had 


6 

heard this for the first time after the Baron's allegations 


7 

came in. 


8 

I take it by that you mean the Baron's allegation 


9 

contained in our most recent new trial motion and not the 


10 

Baron's allegations that came in in January of 1973 that led 


11 

to the Baron's being given a lie detector test? 


12 

A To answer your question correctly, after 1 made 


13 

the recording itself, 1 sat down and listened to it, okay? 


14 

And 1 discussed portions of that recording with Mr. 


15 

Scoppetta, having to do with the shooting in tne Bronx. I 


16 

had then at some time thereafter listened to it again, and 


17 

to the best of my recollection, it was several months%o, 


18 

I think around the time that you are saying, around the time 


19 

that affidavit, you know, the affidavit came in, around that 


20 

time. I had made mention that there was solid evidence on 


21 

that tape about the Baron and myself, as far as he asking 


22 

me me for narcotics and I telling him 1 had never given him 


23 

narcotics and him affirming that. 


24 

MR. SAGOK: Your Honor, may we know who Detective 


25 

_ 

Leuci had that conversation withtf Hr said that there was 

■ 
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solid evidence of the tape, etc. May we have Professor 
Dershowitz ask who the conversation was with? 

MR. DERSHOWITZ: That's redirect. 

MR. SAGOR: The usual way is to ask the witness 
vvhom he spoke to. 

THE COURT: With whom were you having this 
conversation? 

THE WITNESS: As I remember, I mentioned that to 
the Assistant United States Attorney Sagor. 

q Now, 1 just want to get very clear. In January 
of 1973, the Baron made certain allegations about you 
relating to drug dealers. 

A Yes. 

Q Do you recall that? 

A Yes. 
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I.euci-redirect 



2 

0 

At that time did you mention the existence of 



•J 

this tape 

to anybody? 



4 

A 

I mentioned it, that there was a tape between 



5 

myself and the Baron. 



6 

0 

Whom did you tell that to? 



n 

4 

A 

Bob Morvillo. 



8 

0 

In 1973? 



9 

A 

Yes. 


i 

10 

Q 

Did you then listen to the tape in 1973? 


i 

1 

11 

A 

No. 


i 

i 

12 

Q 

Do you know, to your knowledge, whether Mr. 


i 

13 

Morvillo 

listened to the tape in 1973? 



14 

A 

Not to my knowledge. 



15 

Q 

Did you ever have any discussion with Mr. Morvillo 



16 

about the 

tape, other than to tebl him of its existence? 



17 

A 

I can remember the conversation was around the 



18 

time the 

allegation came in, and when I mentioned the fact 



19 

about having a cancelled check for one of the cars, I also 



20 

said, "I 

have a recording with the Baron where we discussed 



21 

narcotics 

or he asked me for narcotics and I told him I 



22 

had never 

given him narcotics and he affirms that." 



23 


To that extent, he understood what was on the 



21 

. 

tape. That's what I told him. 


1 

a 

0 

But he never had a discussion with you reflecting 
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his listening to the tape, as far as you know? 

A That's true. 

Q Did you tell him where the tape was at that 

time? 

A He didn't ask. 

Q Did you know at that time where the tape was? 

A Yes. 

Q Can you tell me where the tape was at that time? 

A To the best of my knowledge, the tape would 

be in a safe located on the fourth floor in the courthouse. 

Q In the United States Attorney's office? 

A Yes, sir. 

Q To your knowledge, when you listened to the 
tape back around the time when it was made, did you listen 
to the tape in the presence of anyone else? 

A I listened to that tape — I played part of that 
tape, as I remember, for Mr. Scoppetta. I also listened 
to that tape by myself, I would think. 

Q So it is your testimony that you played part of 

the tape for Mr. Scoppetta and you listened to the rest 
of it by yourself? 

A I made over one hundred recordings during this 
investigation, and recordings that I made by myself, for 
the most part, most of the time I would listen to them to 
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see the quality of the recording, but I remember in this 
instance that I'm not positive if I played it for Scoppetta 
or not. I'm not, but, certainly, we spoke about the 
incident relating to the Bronx incident on the recording, 
and I think I may have played that part of the tape. I'm 
not sure. 

MR. JAFFE: I want to inform the Court that 
Commissioner Scoppetta is here. 

MR. DERSHOWITZ: This will be brief. 

Q On the tape itself, you have said that the reason 
you wanted the tape to be played by Mr. Sagor is that 
it establishes your refusal repeatedly to give drugs to 
the Baron; is that correct? 

A No. The reason that I wanted Mr. Sagor to listen 
to that tape was to get some kind of feeling for the 
Baron if, in fact, the Baron was qoing to take the stand. 

The Baron has a lot of peculiar ways when you talk 
to him, and one of the things he does is, for example, 
he stutters when he lies, and it is something that he finds 
difficult in hiding. 1 say you can listen to that and 
understand the way he pressured me, and the way he was 
pressuring me for money and thinqs like that. 

Also, you have a conversation regarding narcotics 
on the recording, which is a good conversation for the 
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Government, for me. 

Q That's one of the reasons you wanted this to 
be heard. This was a good conversation for you regarding 
narcotics? 

A It was a good conversation as far as the 
investigation was concerned. 

Q Was it a good conversation because the Raron asked 
you for drugs, and you refused to give it to him? 

MR. SAGOR: Objection. 

THE COURT: Why did you regard it as a good 
conversation? 

THE WITNESS: I felt it was a good conversation 
because it showed the kind of pressure that detectives 
are put under that deal with these kind of informants all 
the time. 

I said you can listen to this and understand 
the type of guy that the Raron is, and there's many other 
guys like him. The conversation is good in the sense of 
a lot of the allegations that he makes about me regarding 
his supposed narcotics dealings with me. We talk about 
that to some extend on the recording. That part is good 
as far as the motion is concerned. 

It's also very good to have the opportunity to 
listen to someone prior to the time of cross-examining him. 
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2 

That was my feeling about it. 


3 

Q At the time you made this recording, it is a 


1 . 

fact, is it not, that you had given the Baron some drugs? 


5 

A I had given the Baron drugs on one occasion a 


(i 

long time prior to the time of the recording, and I had 


7 

been present when the Baron had gotten the drugs another 


8 

time, quite some time prior to the recording. I had 


9 

never, hand-to-hand, given the Baron narcotics. 


10 

Q In your conversation with the Baron in which you 


11 

suggest to him a way of obtaining drugs -- 


12 ' 

MR. SAGOR: May we have the page? I object 


13 

to the characterization. We have the exhibit here. He 


11 

now has a marked copy. We paginated the thing. 


15 

If he wants to show it for the detective's 


16 

attention, I will hand up to the witness, if I may. 


17 

22 for identification. Each page is now numbered. We 

jV® 

18 

can proceed in the usual fashion. 

■ 

19 

MR.DERSHOWITZ: Unfortunately, my transcript is 


20 

nto conformed, but it's Page 32 of the old numbering, 


21 

which I think we can probably find. 


22 

MR. SAGOR: Prior Paqe 32 on the bottom. In your 


23 

copy, you will see it on the upper left and then on the 


21 

bottom. 


25 

MR. DERSHOWITZ: It's not 32. 
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THE WITNESS: There is another transcript in the 
witness room that has pages that are numbered. 

MR. DERSHOWITZ: It's this page. 

THE WITNESS: We'll get you a copy. 

MR. SAGOR: In the upper left-hand corner, you 
will see Page 32. Here it is. 

MR. DERSHOWITZ: Thank you. 

That's not helpful. I would like to address 
Mr. Leuci's attention to this page. 

THE COURT: Show him your copy. 

MR. SAGOR: I went over it with Mr. Rosner's 

associate. 

THE COURT: Please. 

MR. SAGOR: Mr. Dershowitz is on Page 43. 

Is that correct? 

MR. DERSHOWITZ: Yes. 

Q Addressing your attention to the dialoque I 
read into the record yesterday, did you understand — 

MR. SAGOR: Where are you? Indicate that. 

MR. DERSHOWITZ: Page 43. I am on the part 
that begins: "The easiest way for you to get a package 
is to make a case, right?" 

I think Mr. Leuci understands what I'm referring 
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THE COURT: It’s important that counsel know, 
too. Let's move ahead. 

MR. SAGOR: Show me where it is. 

MR. DERSHOWITZ: Here (indicating). 

MR. SAGOR: Thank you. 

0 At the tirne tha t you made the statements 

contained in the next several pages, suggesting to him a 
way of obtaining drugs for himself, did you realize that 
you were committing a felony? 

MR. SAGOR: Objection. He was operating in his 
undercover capacity for the Knapp Commission in March 1971, 
with the understanding that a lawyer for the Knapp 
Commission may hear parts of this recording as he was 
operating as an undercover agent and was not committing 
a crime at the time. 

THE COURT: Sustained. 

0 Was it part of your job in making this tape 
recording, as instructions given to you by your superiors, 
to suggest to Mr. Lawrence ways of obtaining drugs for ; 

himself? 

MR. SAGOR: Objection. He stated what his 
instructions were. 

MR. DERSHOWITZ: I take it his instructions were 
that he was not to do that. 
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THE COURT: I sustain the objection on the ground 
it's very far afield from the issues of this hearing. 

MR. DERSHOWITZ: It seems to me the critical 
issue is whether he committed crimes after 1971. He has 
repeatedly denied committing crimes after 1971. We feel 
this tape establishes a crime after 1971, unless he was 
specifically instructed by Mr. Scoppetta to suggest to the 
Baron ways of obtaining drugs for himself. 

Indeed, one of the crimes is a crime that he 
admitted having committed to Mr. Jaffe in the Jaffe 
memorandum. 

THE COURT: Proceed. 

MR. SAGOR: May we know from Professor Dershowitz 
what his position is? He told me last night his claim 
was that this tape was 3500 material. Now he has another 
claim that this tape reflects crime on Detective Leuci. 
Can't he state for us where he's going so we can — 

THE COURT: I would rather he put questions. 

MR. DERSHOWITZ: Again, your Honor, I think we 
will probably have no more questions of this witness 
except, without making it an offer of proof, I would like 
to indicate that the direction of the question, the 
objection to which was sustained, was to establish that 
Mr. Leuci was not authorized to suggest methods to the 
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Baron of obtaining drugs for his own personal use, and that 
in fact the actions of Me. Leuci contained on these 
pages is a felony. 

TIIE COURT: I understood that to have been your 

point. 

MR. SAGOR: Two more questions on that, as the 
good Professor promised. He obviously is making some 
sort of record if the Government prevails, and he might 
as well take up another two minutes since he has done 
this this long a time. 

I say that with great deference to the Court. 

THE COURT: Haveyou just said you have no other 

questions? 

MR. SAGOR: He said he had two more if he could 
establish his point here. If it’s only two more, he 
might as well make them. 

TIIE COURT: Do I understand you are acting in 
your capacity as a judge of the Court of Appeals for 
the Second Circuit? I have ruled. 

MR. SAGOR: I have recross. 

May I ask that Mr. Scoppetta be taken out of turn 
as a convenience to him and reserve — 

THE COURT: Let’s see how long you are going to 
be with Mr. Leuci. 
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RECROSS-EXAMINATION 

BY MR. SAGOR: 

t 

Q At the time you made this transcript, did you 
understa^, yourself to be an undercover agent? 

A Yes, sir. 

Q At the time you made this tape, were you working 
for Mr. Scoppetta of the Knapp Commission? 

A I was working for Mr. Scoppetta, yes, sir. 

Q And Mr. Carros at that time was assigned to the 
Knapp Commission as an investigator? 

A Yes. 

0 When you had this conversation, directing your 
attention to January 1973, with Mr. Morvillo, did you 
indicate to Mr. Morvillo that the tape that you had of 
the conversation you had with the Baron controverted 
the allegation, as you understood it, as of January 1973? 

A That's right. 

Q Did there come a time after March '74 when you 

had a conversation with Mr. Giuliani concerning the tape, 
Government Exhibit 22-A for identification? 

A Yes. 

0 You also had this conversation with me. Assistant 
United States Attorney Sagor? 

A Yes, sir. 
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Q In your conversation with Mr. Giuliani and 
Mr. Sagor, did you indicate how the tape recording that 
you had of the Baron controverted his allegation that you 
were involved with him in narcotics transactions — 

MR. DERSHOWITZ: Objection. He's asking for 
conclusions. 

THE COURT: Overruled. 

A That's precisely what I told — 

Q Is it fair to say that having looked at the 
transcript of this recording and having recently heard 
the recording, that the recording does, in your opinion, 
controvert the allegation of the Baron? 

MR. DERSHOWITZ: Objection. 

THE COURT: Sustained. 

0 Is there any place on the recording that reflects 
any admissions of wrongdoing on your part? 

MR. DERSHOWITZ: Objection. 

THE COURT: Overruled. 

A No. 

Q Is it fair to say that you, in part, participated 
in the making of this transcript, Government's Exhibit 22 
for identification? 

A It's fair to say that I participated in the making 
of the transcript, but I did not finalize the transcript. 
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Q Is it also true that the reason that transcript 
was made was fc_ anticipated cross-examination of Lawrence 
in these proceedings? 

A Yes. 

Q Did you tell Mr. Giuliani, for example, that 

the tape recording would be helpful in the cross-examination 
of the Baron? 

A Yes. 

Q You still believe that to be true? 

A Yes. 

MR. SAGOR: No further questions at this time. 
REDIRECT EXAMINATION 

I 

BY MR. DERSHOWITZ: 

Q You have testified on cross-examination that 

there are no admissions of crime contained in these 
statements. 

Are there admissions in the tape that you knew 
that the Baron was operating as a seller of drugs? 

A I was acting as an undercover aqent for the 
Federal Government, for the Knapp Commission. Certainly j 
I say there are admissions that I knew that the — he was 
telling me he was selling drugs, he was having a problem j 
selling drugs. My conversation with a lot had to do with 
how he obtained these drugs, how he would go about obtaining 
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these drugs. I accused him over the years of using 
these various forms of getting narcotics and I also accused 
him over the years of getting narcotics from other 
detectives. 

THL COURT: Let me understand you. I want this 
m the record in case some judges of the Court of Appeals 
have not had the experience you have in dealing with 
narcotics informers. 

You were sent there in an undercover capacity; 
is that right? 

THE WITNESS: Yes. 

THE COURT: Your basic reason for going that nightj, 
or day, was to find out what you could about this murder I 
in the Bronx; is that correct? 

THE WITNESS: Yes. 

THE COURT: In the course of your police work, 
you would not go up to somebody like this man and say, 

Say, listen, fellow, did you shoot that guy in the 
Bronx?", would you? 

THL WITNESS: That would be part of it, but along 
with that a long conversation. 

THE COURT: You would first enter intc a conver- 
sation to, what I would call rather unscientifically, 

“warm him up," or establish a relationship, wouldn't you? 
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correct? 


THE WITNESS: Yes. 

the COURT: And very often they differ in one 
case from another; isn't that right? 

THE WITNESS: As people differ. 

the COURT: In this particular case, as I 
understood it - correct me if I am wronq ~ you „ ere not 

there to talk to him about your previous relationship 

with respect to narcotics, that was not your basic reason 
for being there. 


THE WITNESS: No. 

the COURT: You were there to talk to him about 
this killing in the Bronx? 

the WITNESS: Yes. 

the COURT: Go ahead. 

o Dut, in fact, in this particular set of questions, 

you didn’t pursue that at all. What you did, as a matter 

of fact, was to ask him immediately and directly whether 

he committed the murder in the Bronx, and then went on 

to a lonq discussion of narcotics and never returned to 
the nurder. 

Is that not a correct characterization of the 

tape? 

A No. 
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Q But the Judge asked you whether or not you 


went to conduct this interview and you conducted this intervii 
in your capacity as an undercover agent. 

Is it not true in reading the interview that you 

conducted this interview in two capacities, (1) as an 

« 

undercover agent who had had undercover dealings with the 
Baron, and (2) as a long time, pardon the expression, 
criminal, who had had criminal dealings with the Baron as 
well, and you were in fact trying to discuss with him and 
get him to make statements self-serving to you concerning 
his past criminal relationships with you? 

MR. JAFFEE: Object to the form of that question. 

THE COURT: Sustained. 

Q Did you not in fact feel that your conversation 
with him also involved past criminal dealings between you anc 
the Baron? 

A Absolutely net. Because my conversation with 
him was, you know, when it came to criminal dealings that he 
had had in the past, I knew I had no criminal dealings with 
the Baron as far as 1 was concerned with his criminal dealigj 
as a narcotics detective. I had not sold the Baron 
narcotics, okay? Now, Scotty Watson I believe had sold the 
Baron narcotics. And so 1 tried to compare myself to 
Scotty Watson and--during thatconversation--so a lot of that 
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16 

17 
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19 



21 

22 

23 

24 

25 


Q But it is your testimony that at that time you 
felt that the giving of drugs to the Baron, which you 
admitted having done, did not constitute a crime? 

A Okay, in the true, pure sense of the word, it 
constituted a serious felony, i f : also constituted a 
serious felony giving a bag of narcotics to an informant. 

But as far as I was concerned, where my head was then, I 
had not committed any serious crimes by giving narcotics 
to an informant. 

Q But it is your testimony that at the point you 
made this tape, you were not concerned about charges that 
the Baron could make against you? 

A No, it was absolutely positive--at that time I 
at no time thought that the Baron would ever make any charges 
against me. 

Q Did you not say at the end of the interview 
after che Baron closed the door of the car and left, "Slickes 
nigger that ever lived. Put me in jail? No way he is 
going to put me in jail." 

A No, I didn't say that. 

Q Would you look at page 64. 

A I said something similar to that, and I said it 
in laughing as he left the car, after making some kind of a 
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statement to me. I remember what I said. And I can tell 
you exactly what I said. 

THE COURT: What did you say? 

THE WITNESS: I said, "That's the slickest 
nigger that ever lived. If anybody is going to put me in 
jail that guy would." 

Q Thank you. 

This tape does reflect the fact, does it not, 
that for years you knew the Baron was dealing in drv 
and that you never reported that to your superiors; is 
that correct? 


MR. SAC.OK: Objection, your Honor. 

THE COURT: Sustained. The tape speaks for 
itself. Sustained. 

Q Did you ever report to your superiors up until 
the point that this tape was made, the fact that you knew 
that the Baron was dealing in drugs? 

MR. SAGOR: Objection, your Honor. 

THE COURT: I will permit that. 

A Official report to my superiors? 

Q Yes. 

A No, sir. 

Q I mean a report within your author! zed authority 

as a police person, was any such report made? 
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A No, sir. 


:$ 

MR. DEKSHOWITZ: No further questions. 


i 

THE COURT: Do you have four or five more that 


5 

will trigger another 20 or 30 more? Co ahead. 


r» 

MR. SAGOR: No, T don't, but I would like to have 


/ 

this witness temporarily excused, aid 1 do have a very brief 


8 

application of the Court based upon a phone call. 


9 

I have no further questions. 


10 

THE COURT: Step down. 


n 

(The witness was excused.) 

12 

1 i 

MR. DERSHOWITZ: 1 would like to call Mr. Scoppetl 

I i 

■ 1 

13 

THE COURT: Just a moment. I want to take this 

| 

1 

1 

H 

sentence next. 


15 

MR. SAGOR: That would be my request, your Honor. 


Hi 

Mr. Morvillo is in Monticello, New York. He is standing by. 


17 

by the telephone. Perhaps if Mr. Dershowitx could speak to 


18 

him on the phone-- 


19 

THE COURT: Speak to him. 


30 

Call the sentence. 


21 

MR. SAGOR: iiiuld we use the robing room, your 


22 

Honor? 


2.3 

THE COURT: Yes. 


2-1 

(Recess) 


25 
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EDWARD MICHAEL SHAW, recalled as a 


1 

witness by the defendant, having been previously sworn. 


l 

testified as follows: 


§ 

5 

THE CLERK: Mr. Shaw, you are still under oath. 


6 

DIRECT EXAMINATION 


7 

BY MR. DERSHOWITZ: 


H 

0 In March of 1971, the tape recording was made by 


0 

i/ 

Robert Leuci of conversations involving himself and the 


1 

10 I 

Baron involving a murder in the Whitestone Bridge area in 


. 11 

the Bronx and involving some discussion of narcotics. When 


12 

did you first become aware of the existence of such a tape? 


13 

A Mr. Sagor called me last night and asked me what 


14 

I recalled about it, and I con say, with complete honesty. 


15 

that as of his asking me about it and even after your brief 


16 

talk with me outside here now, I have no memory whatsoever 


17 

of ever knowing about the tape. 


18 

You say the date was March 29, 1971. I have got 


19 

it right in front of me (indicating); this is called Govern¬ 


20 

ment Exhibit 22 for identification. That's the tape? 


21 

Q That's the transcript. 


22 

A I asked you outside a moment ago whether it is 

| 

23 

crystal clear as of March 29 Leuci was already working in the 

1 

24 

United States Attorney's office, and I think my memory would 


25 

be that that's accurate and you confirmed matters. 

1 
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Q To my recollection that's true. 

MR. SACOR: I am not sure that's accurate. 

As of March Leuci was not here. Scoppetta was not an 
Assistant United States Attorney until sometime in late June, 
1971. 

THE COURT: We will get that out. 

A (Continuing) That's significant to me. 

My point, Mr. Dershowitz, is that once Robert 
Leuci was working with federal investigators out of the 
United States Attorney's office, so to speak, I was certainly 
aware on a day-to-day basis of most, if not all, of the 
missions that he was on. I am sure I never heard any such 
tape recording. I am positive of that. I am sure I never 
saw a transcript until I saw something in front of me now. 

It is certainly possible '•hat it was mentioned to me that 
Leuci was going to be speaking with the Baron on some parti¬ 
cular mission. I don't have any memory of it whatsoever. 

Q Is it true, as Mr. Morvillo has stated to us, 
that you and Mr. Scoppetta had prime responsibility for deter-t 
mining what constituted 3500 material out of the variety of 
tapes that were made by Robert Leuci? 

A Your questioning incorporates something you say 
Mr. Morvillo said. I have no idea what he said. 

Q Accept for the moment that Mr. Morvillo said that; 
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2 

would that be a true statement? 


3 

A The only answer I can give you is that I left the 


4 

United States Attorney's office before the filing of any 


5 

indictments and, as you know, 3500 has to do with turning 


6 

over material in the specific context of specific trials. 


7 

I am sure that I never focused on any particular documents 


8 

or tapes, or whatever, during the course of the investigation 


9 

as 3500 material. 


10 

On the other hand, it is obviously true that we 


11 

had set up some kind of procedure for record keeping, and 


12 

it was certainly my understanding as chief of that unit that 


13 

records were being maintained. If that's an answer to your 


14 

question — that's the best I can do. 

< 

• 15 

MR. DERSHOWITZ: No further questions. 


16 

CROSS-EXAMINATION 


17 

BY MR. SAGOR: 


18 

Q Did you ever have any reason to believe that on 


f 19 

any of the tapes that Mr. Leuci made for the Knapp Commission 


20 

or as an undercover agent, there were any admissions of mis¬ 


21 

conduct on any of those tapes? 


22 

A I did not, with the exception of some things I was 


23 

asked about the last time I was here relating to some tapes 


24 

he made with Scoppetta before he came to the United States 


25 

Attorney's office. 

1 
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5 

6 

7 

8 

9 

10 I 

11 

11 
12 
13 


It 

15 

16 
17 
18 

19 

20 

21 ! 


22 


23 

24 
2 r > 


Q He was not an undercover agent at that tine, was 

he? 

A Certainly not for the United States Attorney^ 

office. 

REDIRECT EXAMINATION 
BY MR. DERSHOWITZ: 

Q One more question — 

THE COURT: For the benefit of those people who 
are inexperienced in the practice of law and who have been 
sitting in the courtroom, I want to tell you one of my own 
theories as a trial lawyer, and that is when the other side 
has not hurt you, don't stand up and ask a question that just 
opens the door to another branch. Learn to have the great 
courage and good judgment to say, "No questions." 

Go ahead. Professor. 

BY MR. DERSHOWITZ: 

Q Did you do a sufficiently thorough investigation 

of tapes to be able to determine there were no admissions of 
misconduct by Leuci pertaining to the tapes? 

MR. SAGOR: The question was "to his knowledge." 
This is not proper redirect, your Honor. I object. 

THE COURT: Overruled. 

A I at no time personally made any review of what 

was on the tapes, Mr. Dershowitz. 
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MR. DERSHOWITZ: No further questions. 

THE COURT: Mr. Sagor? 

MR. SAGOR: No, your Honor. 

THE COURT: The witness is excused. 

(Witness excused.) 

MR. DERSHOWITZ: We would like to call Hr. ' 
Scoppetta. »• 

While he is coming in, weirake a request of the 
government that they turn over what Hr. Sagor has described 

“ 1098 ° r reC ° rdS “ hiCh reference to these tapes 

hept in the office of the United States Attorney. 

MR. SAGOR: I object to any log of over 100 

tapes that Hr. Leuci has had with targets of an investigation 
I indicated to Hr. Dershowitz when he sought to 
interview me yesterday, because he threatened to call your 
Honor's chambers, to settle any rangle - he asked me whether 
1 knew about the tapes prior to trial. I said I did not. 

I nay have scanned a log where it was indicated that Lawrence 
was interviewed. It did not register on me. 

There rs a list of all targets of investigation, 
targets that Hr. Leuci made recordings with. There is a log 

of what tapes Leuci has made. That's obvious. One would 
understand that. 

MR. DERSHOWITZ, I'm not interested in the other 
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material. All I am interested in is finding out whether ther( 
was a record in the files of Mr. Sagor and Mr. Morvillo, 
the two chief prosecuting attorneys, which contained a refer¬ 
ence to the log. That's obviously part of a case involving 
negligent -- 

THE COURT: A log of what? 

MR. DERSHOWITZ: Whether or not there existed in 
the active files of the United States Attorney's office a 
reference to a conversation on tape between Leuci and the 
Baron. It seems to me that would be relevant to establish 
a negligence if the government had reference to these tapes 
and did not pursue that. 

Is the government ready to stipulate? 

MR. SAGOR: Absolutely not. I will state that I 
have no knowledge — 

THE COURT: I want to tell you that when this 
part of the hearing is over this hearing is over. We will 
not have any more testimony,and that's the way it is. 

I sustain the government's position. 

Let's get Mr. Scoppetta. 


NICHOLAS 


SCOPPETTA, recalled as a 


witness called by the defendant having been previously 
duly sworn testifies as follows: 

THE CLERK: You are still under oath. 
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2 

DIRECT EXAMINATION 


3 

BY MR. DERSHOWITZ: 


4 

0 I am sorry to call you away from your busy 


5 

schedule. Commissioner. I have a few questions to ask you. 


6 

Did there come a time about March of 1971 when you 


7 

authorized Mr. Leuci to make a tape recording of conversations 


8 

between himself and Richard Lawrence? 


9 

A I'm not certain of the date, but early in the 


10 

investigation there was a meeting between Leuci and Lawrence 


11 

that was recorded. 


12 

THE COURT: Under whose auspices was that, 


13 

Commissioner? 


14 

THE WITNESS: I was still with the Knapp Commis¬ 


ir, j 

sion at that time. 


16 

0 When the tape was made, did you receive a copy of 


17 

it? 


18 

A Myself or the agents would have received a copy. 


, 19 

yes. 


20 

Q Do you recall having listened to the tape? 


21 

A Well, I think I listened to at least one portion 


'22 

of it. 


23 

Shall I go on? 


24 

Q Please. 


25 

A The purpose of the meeting was for Leuci to see if 

I 


ft 
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he could speak to Lawrence about an allegation that Lawrence 
had been involved in a homicide in the Bronx. What I 
remember about the tape is a kind of unusual kind of denial, 
it seemed to me at the time, by Lawrence, where Leuci asked 
him about his involvement in this kidnapping investigation in 
the Bronx in which a man had been killed and another man 
had been shot. We had had that investigation before at the 
Knapp Commission and the Bronx DA's office had it at the time 
as well, and I remember Lawrence, when Leuci asked him about 
it, sort of saying, almost in a joking way, "No, no, no, 
Bobby," something of that sort. That struck me as very strange* 
that that was his response. It didn't seem to me to be an 
anticipated response of a man being asked if he had been 
involved in a murder. i remember hearing that, or Leuci 
imitating Lawrence and saying that that is what he said. 

So I assume now that what I did was when Leuci told me that 
the Baron, Lawrence, denied involvement in the homicide and 
told me how he did it, I think what I did was hear that 
portion relating to the homicide. 

Q Do you recall whether the discussion of the 

homicide was in one select portion or whether it jumped 
through the tape? 

A I don't know. What I remember is Lawrence's 

denial where he says, "No, no, no," sort of in a laughing 
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FOlEY - C.U A R f NEW YORK NY CO 7 «S§0 





1 

981 

A 1272 

pgcg 9 Scoppetta-direct 


2 

way, I think. It is almost sort of a caricature of a black 


3 

person responding to that kind of thing. 


4 

Q If it is true that the discussion of the homicide 


5 

ran through the whole tape, would you, in your normal course 


6 

of practice, listen to the entire tape or listen to the 


7 

excerpts relating to the homicide? 


8 

MR. SAGOR: Objection. 


9 

THE COURT: He is asking for practice. I will 


10 

allow it. 


. 11 

A As near as I can recall, what happened was that 


12 

Leuci told me what Lawrence had denied involvement in the 


!3 

homicide, and I remember that kind of denial. That's what 


14 

I remember about that tape. 


15 

Q Do you recall actually, as you sit here today. 


16 

listening to any part of the tape? 


17 

A I'm not sure whether Leuci imitated Lawrence to 


18 

me and I heard it, or whether he just imitated it to me. 


19 

I think that I would have heard it because of the strangeness 


20 

of that kind of denial in order that I will hear for myself 


21 

what was Lawrence's attitude in tone when he was being asked 


22 

about the murder, whether we still considered him a suspect 


23 

or whether he denied it in a normal rational way. 


24 

Q I think it was Mr. Leuci's testimony here today 


25 

that he probably also discussed with you some aspects of the 

/ 
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drug discussions that he had with the Baron. Would that 
conform to your recollection? 

A I don't recall. It is possible. I knew the 

Baron had been an informant of his. I knew he had conversa¬ 
tions with him about the cases, and so forth. He could have 
very well have told me something about conversations with 
Lawrence. 

Q How did the tape ultimately get into the possession, 

to your knowledge, of the United States Attorney's office sinc< 
it was made under the auspices of the Knapp Commission? 

A I think — my recollection is that we kept all the 

tapes in an office in the same building as the Knapp Com- 
mission, but apart from the Knapp Commission offices where 
the other attorneys were, one floor below, and we kept them 
under lock and key; I believe that when we moved out of those 
offices, when I moved to the United States Attorney's office 
and the agents moved to the quarters that was supplied by the 
Bureau of Narcotics and Dangerous Drugs, we just moved the 
tapes too, locked cabinets in the United States Attorney's 
office at the time. 

Q When you came over and became an Assistant United 

States Attorney, you did at that point have control of the 
tape made of Robert Leuci and the Baron; is that correct? 

A I would certainly have had access to it, sure. 


SOUTHERN OiSTh.CT court reporters, u s. courthouse 
FOLEY i cU ARE N C * f OR it NY CO 7-4SI0 



1 


pgcg 11 


A 1274 

Scoppetta-direct 


983 


2 

3 

4 


5 


6 

7 

8 
9 

10 

11 

12 


13 


14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 


25 


Q At that point in time, again, let me preface this 
question, Mr. Morvillo has stated to us that you and Mr. 

Shaw were primarily responsible for gathering 3500 material 
in the Rosner case; is that an accurate description? 

A We were primarily responsible for the investigation 
that led to the indictment, and in that respect I suppose we 
would. 

Q Was it part of your responsibility to cull through 
the various tapes made by Robert Leuci to determine whether 
they contained 3500 material? 

MR. SAGOR: Objection. What basis is there to 
believe that one would go through tapes made by an undercover 
agent looking for 3 C 00 material where the targets of the 
investigation did not concern Edmund Rosner? There is no 
foundation for that question. 

THE COURT; I will permit it. 

A I don't think so. I didn't. To this date I have 

not heard all the tapes in the Leuci investigation. We had 
a team of police officers who were charged with the respon¬ 
sibility of making transcripts from the tapes. I think there 
must have been several hundred tapes, to my recollection. 

Q Were you present at an interview conducted by Mr. 
Kneger with Mr. Leuci just prior to the Rosner trial? 

A I was interviewed by Mr. Krieger. I don't recall 


I 
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M 


2 

that Leuci was them I think MorviUo was there. 

3 

0 Vou don't recall being present at an interview 

4 

conducted by Mr. Krieger of Mr. Leuci where Mr. Leuci tried 

5 

: to replicate the crimes that he had stated to you on the 

6 

| tape? 

7 

i MR. SAGOR: What does "replicate" mean? 

8 

THE COURT: I don't know what it means either. 

9 

What does "replicate" mean? 

10 

MR. DERSHOWITZ: In which there was an attempt to 

11 

describe what statements there were on the destroyed tape. 

12 

MR. SAGOR: I object. Scoppetta is being called 

13 

back on a destroyed tape? I thought we were here for — 

14 

MR. DERSHOWITZ: It in limited to the fact that 

I 

15 

Mr. Scoppetta was present at a time when Leuci discussed the 

16 

total number of crimes that he had committed. 

17 I 

MR. SAGOR: I object. This tape has nothing to do. 

18 

as far as I see it, with any crimes that Leuci has committed. 

19 

MR. DERSHOWITZ: That's our point, and it is a 

20 II 

point we tried to make on the record. It contains admissions 

21 

of or.her crimes. 

22 I 

THE COURT: Like what? 

23 

MR. DERSHOWITZ: Like conspiracy to engage in the 

24 1 

sale of drugs. Like — I think we will develop this with this 

25 

witness in a moment. It contains admissions of several very 
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THE COURT: Go ahead. 


I don't think I was present when Mr. Krieger inter¬ 
viewed Detective Leuci. I know that Mr. Krieger interviewed 
me, and my recollection is that Bob Morvillo was there. 

Maybe Mr. Sagor was there. He was involved in the preparation 
of the case. it happened in the United States Attorney’s 
office. That's my best recollection. 

Q And in that interview, did you tell Mr. Krieger, 
to your best knowledge, all the crimes that you knew that 
Mr. Leuci had committed? 

A As I testified to before, I told him, with the 
exception of the fact that I have since seen a memorandum 
written by a BNDD agent that recalls this incident of the 
money being passed and, as I say, I don't recall now whether 
Leuci said he got money then or not, but that he was talking 
about possible corruption on the part of a federal agent at 
the time. We had no conversation about that. I don't recall 
it at the time. I told Mr. Krieger in my conversation with 
Leuci, my conversation in the first few days of my meeting 


Leuci. 


You did not tell Mr. Krieger about the existence 


24 of this tape? 


Lawrence? 
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MR. SAGOR: Objection. 

THE COURT: You may answer. 

* No. We had no discussion about the Lawrence tape. 

Q When you sent Mr. Leuci out to make the tape, did 

you authorize him to suggest to the Baron various ways of 
obtaining drugs for his own personal, private, use? 

MR. SAGOR: Objection, your Honor. The question can! 
be asked whether Leuci was authorized as an undercover agent - 
THE COURT: Read the question. 

(Record read.) 

For Leuci's use? 

For Baron's use. 

MR. SAGOR: I object to that question. 

THE COURT: Sustained. 

MR. DERSHOWITZ: Mr. Sagor objected to Leuci being 
asked that question on the ground Mr. Scoppetta could be 
asked that question. 

the COURT: You are right. Go ahead and answer 
it. 

A The purpose of meeting with Lawrence was for Leuci 
to explore with him his involvement in a shooting in the 
Bronx in which lawrence had allegedly been an informant for 
the police department. There had been an allegation made to 
us at the Knapp Commission that Lawrence had actually done the 


SOUTMtRR OIS1HICTCOURT "CPORJERi US COURTHOUSE 
POLCY Square HEW YORK N Y CO T-4S(0 




\ 



1 

fl 1278 

pgcg 15 Scoppetta-direct 987 

9 

2 

shooting and had killed somebody in that car. Leuci was 


3 

meeting with Lawrence to discuss that with him, and he knew 


4 

Lawrence and had this prior relationship with him as an in¬ 


5 

formant, and I think, in that situation we pretty much left 


6 

it up to him as to how he would guide the conversation about 


7 

the homicide. That's what I remember about the purpose of tht 


8 

meeting. 


9 

Q I take it it is your testimony you did not authoris 


10 

him, specifically authorize him, to suggest to the Baron the 


11 

ways of obtaining drugs for the Baron's personal use? 


12 

MR. SAGOR: I object. 


13 

THE COURT: Sustained. He has answered the ques¬ 


14 

tion . 


15 

Q Did Robert Leuci ever tell you that he knew that 


16 

the Baron was engaged in selling drugs? 


17 

A No. I don't think so. I knew that Lawrence was 


18 

an informant of his and you can speculate as to the involve¬ 


19 

ment an informant may have, how he knows about these things. 


20 

but I don't recall that he specifically said that Lawrence 


21 

ever specifically referred to a particular instance where 


22 

Lawrence sold drugs. He certainly had access to people who 


23 

were selling drugs and was giving information to the police 


24 

department, I knew, and to the federal government. 


25 

Q Did Leuci ever tell you he was receiving money 
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from the Baron not to arrest him for the sale of drugs? 




MR. SAGOR: Objection. 

THE COURT: He has answered it. We are not going 
back over that whole thing. I can tell you that now. 

Q It was not part of your instructions to Leuci 

to accept money from the Baron not to arrest him for the sale 
of drugs? 

MR. SAGOR: Objection. It is perfectly consistent, 

THE COURT: Sustained. 

MR. DERSHOWITZ: Your Honor, we would like to make 
an offer of proof at this point. 

THE COURT: No. Put a question, please. 

MR. DERSHOWITZ: We have no further questions, 
but we would like to make an offer of proof that if asked, 
this witness would testify that he did not authorize Robert 
Leuci to pay money to the Baron to fail to arrest him for the 
sale of drugs; further, he did not authorize Robert Leuci to 
suggest methods by which the Baron could personally obtain 
drugs; further, that he did not authorize Robert Leuci to 
fail to report back his knowledge that the Baron was actively 
engaged in the sale of drugs. 

I have no further questions of the witness. 

MR. SAGOR: I will try again. I understand your 
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Honor. 

THE COURT: I didn't expect that anything I might 
say would influence you. 

Go ahead. 

MR. SAGOR: It is Mr. Dershowitz' influence rubbing 

off. 

THE COURT: Perhaps you ought to do something 

about that. 

MR. SAGOR: I will try with two questions. 
CROSS-EXAMINATION BY 
MR. SAGOR: 

Q Mr. Scoppetta, is it fair to say that Lawrence was 
a target of your investigation? 

A That's true. 

Q Is it fair to say that Detective Leuci was author¬ 

ized to obtain incriminating evidence against Richard 
Lawrence. 

A That's true. 

MR. SAGOR: No further questions. 

MR. DERSHOWITZ: I want to make one correction in 
my offer of proof, your Honor. I may have said Leuci paid 
the Baron. I meant to say that the Baron paid Leuci. 

I have no further questions. 

THE COURT: You may step down. 


SOUTHERN OISTKICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. CO 7«5»0 









A 1AU1 


990 


pgcg 18 

(Witness excused.) 

MR. SAGOR: There is a stipulation that I will 
read, but it should be understood that it is the defendant's 
stipulation. 

Mr. Morvillo, if called by the defense, will 
testify as follows: 

1. That he did not know about the Government 
Exhibit 22A prior to the trial in the Rosner case -- but 
Mr. Morvillo will check that. 

2. That he learned about the existence of the 
tape. Government Exhibit 22A, in about January of 1973 from 
Detective Leuci. 

A. That he did not listen to Government Exhibit 
22A, which tape was in the United States Attorney's office 
at the time. 

B. Nor did he see a transcript. No transcript 
was in existence. 

C. Mr. Morvillo further does not recall whether 
he asked Mr. Sherman to listen to such tape recordings. 

D. Mr. Morvillo was told by Leuci that the tape. 
Government Exhibit 22A inculpated the Baron with regard to 
narcotics transactions and exeronerated Leuci with respect to 
the Barron'3 allegations against Leuci of Leuci's involvement 
in narcotics transactions. 
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Mr. Morvillo further will testify that Mr. Ben 
Veniste may have known of the existence of the tape; that 
Richard Davis may have known of the existence of the tape; 
and that others may have listened to the tape and told him 
about it, but with respect to that last statement, that is 
subject to check. 

3. Mr. Morvillo will further testify that he 
relied on Assistant United States Attorney Shaw and Assistant 
United States Attorney Scoppetta to determine the 3500 
material and tapes applicable to the Rosner case, and, in 
part, Assistant United States Attorney Sagor. 

MR. DERSHOWITZ: It is so stipulated. 

We have a further matter. Maybe we can stipulate 

to this. 

In the conversation with Mr. Morvillo I first 
learned that Mr. Sagor brought these tapes to the attention 
of Mr. Morvillo at about the time Mr. Morvillo was asked to 
file an affidavit in this case. 

THE COURT; In this motion? 

MR. DERSHOWITZ: In this motion. 

And that it is Mr. Sagor's understanding that it 
was Mr. Morvillo's reference in his affidavit to other 
matters which inclined the government not to believe the 
Baron was a reference to this tape, and if we can stipulate 
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to that, that would be fine, otherwise I would like to ask 


Mr. Sagor on the witness stand whether that is, in fact, true 


and to establish that he did not turn over the tape at the ti« 


it first came to his knowledge even though he showed it to 


the government agents but bearing affidavits for the new 


trial motion. 


MR. SAGOR: I am not going to stipulate to that. 


but I think we can reach a stipulation if t can have a moment 


to look at the record. I think we can reach a quick stipula- 


tion. 


MB. DERSHOWITZ: If it has not been done we would 


like to offer the tape and transcript in evidence. 


MR. SAGOR: I understood the whole basis for this 


was that the government transcript differed in part from th 


16 ll 


defendant's version. I object to it. This is appropriate 


cross-examination material of the Baron. It reflects con¬ 


troverted statements to what the Baron has in his affidavit 


and no wise represents - unless Mr. Dershowitz can point to 


it, and even if he does point to it there are ambiguities 


As to the ambiguities, if he has a witness on the stand to 


explain those ambiguities it still would not in any way 


undercut Detective Leuci. 
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MR. SAGOR: Your Honor, the government, pursuant 
to Mr. Dershowitz's request would be agreeable to stipulate - 
that with respect to an affidavit of Robert Morvillo, 
which was Exhibit G in the Government's affidavit of April 9, 
1974, with respect to paragraph 4 therein, the sentence 
in part: This decision was premised in part on the 
polygraph, in part upon the assessment of Mr 0 Lawrence's 
credibility, in part upon his constant demands for 
substantial amounts of money, in part upon our inability 
to corroborate and 'other factors', that Government's 
Exhibit 22 has reference to Mr. Morvillo's statement to 

I 

"other factors"--in other words, in part, some of those 
other factors consisted of the tape, Government's Exhibit 
22-A and the government would so stipulate to that. 

MR. DERSHOWITZ: We accept that stipulation. 

THE COURT: All right. Is there anything else? 

MR. DERSHOWITZ: In light of your Honor's firm 
and unequivocal statement about this being the close of the 
hearing-- 

THE COURT: Unless you have other witnesses to call 
or other evidence to introduce. 

MR. DERSHOWITZ: I would like to take one minute 
to consult vith my client before we make this-- 

THE COURT: You knew, Professor, these things 
mast have an ending. 
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2 

MR. DERSHOWITZ: I think we ought to explain 


3 

that we certainly didn't have any expectation of this tape 


! ^ 

being produced yesterday. 


5 

i 

THE COURT: I understand that. I was a little 


K 

surprised to hear Mr. Leuci volunteer that in the first place 

* 

n 

i 

MR. JAFFE: Your Honor, I just want the record 


8 

to be clear that the Court has not in any way limited Mr. 


9 

Ro.sner's or his attorney Mr. Dershowitz' s attempts to put 


i 10 i 

any evidence before the Court; that the Court has held the 

; 


n 

hiaring L, be open and allowed witnesses to be called at 


12 

any time by the defendant so that there is no implication, 1 

13 

ar.d 1 want the record to be crystal clear, that the defendant 

1 

M 

has not been curtailed in any way from presenting evidence 

■ 

15 

to this Court. 


IK 

THE COURT: You mean after this. (Laughter) 


17 

MR. JAFFE: Up to this point, that the Court 


18 

has made every attempt-- 


19 

MR. SAGOR: 1 don't see any need for Mr. Jaffe 


20 

to say it. 


21 

MR. DEKSHOWITZ: I wish Mr. Jaffe hadn't made 


22 

that statement, because it does require a response. Actually 


23 

we do not accept a characterization which does include the 


21 

fact we have made efforts to introduce certain kinds of 


i 

25 

evidence by this Coupe's rulings which are the proper subject 
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oE question on appeal. 

Subject to that-- 

THE COURT:: Mr. Glekel, is there anything you 
would like to say? You haven't said a thing for quite a 
while. 

MU. GLEKEL: 1 have nothing to add. 

(Government's Exhibits 22 and 22-A received 
in evidence.) 

ML. DERSHOWITZ: Your Honor, subject to new 
information becoming available, we have to further witnesses 
to call at this point. 

THE COURT: Do you? 

MR. SAGOR: No, your Honor. 

THE COURT: Decision reserved. 

MR. DERSHOWITZ: We would like to have an 
opportunity to submit a brief by a week from Friday. 

HIE COURT: Yes, I would like the brief by Monday, 

Mu. DEKSHOW1 iZ: Could it be Tuesday? 

1HE COURT: Yes, Tuesday. I would like your 
brief by the following Monday. 

MR. SAGOR: Yes, your Honor, 

THE COURT: Decision reserved. 
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UNITED STATES OF AMERICA, 


-aga i ns t- 


OP INI ON 
72 Cr. 782 


EDMUND A. ROSNER, 

Defendant-. 
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BAUMAN, D. J. 

For the third time Edmund Rosner has moved for n new 

trial based on newly discovered evidence. He was convicted before 

me on December 5, 1972, of conspiracy, obstruction of justice, and 

1 / 

of t.ln en counts of bribery. This conviction was affirmed by our 
Court of Appeals, United States v . Po sner , 485 F.2d 1?13 (2nd Cir. 

1973), and the Supreme Court has recently denied certiorari _ 

U.S. _ (June 10, 1974' without prejudice to this court's con¬ 

sideration of the instant motion• 

When oricinally filed, defendant's motion relied principally 

on the allegations of one Richard Lawrence, a registered government 

informant, that Robert Leuci had committed perjury at the Rosner 

trial by failing to disclose extensive criminal activity. For 

those whose memory of Life magazine has already dimmed it will be 

recalled that Leuci was and is a detective in the New York City 

police department, who, at. the time of the events described in the 

2 / 

t, war. posing as a corrupt policeman in furtherance of 


indictmen 
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vtioua investigations then being conducted by the Untied States 
Attorney's Office. App' on i motel y one month after this molten was 
filed , on April 17, l')71, bonci first revealed to .noT.bers of t he 
United States Attorney's om^e s lor the Sout h^T^ but tern 
n’l~^7i7ts of New'York that his past ^innl activities h id been 
far more extensive than he ha d previously acknowledged, a nd that ^ 

h<T~had i^dierc S^itted pe^7 at the Rosn er t rial in .th is respect. 
necauscTthiT motion was made during the pendency of defendant's 
petition for certiorar i,.the holding of a hearing was deferred 
until after the Supreme Court had disposed of the petition. A 
hearing then commenced on July 1 , 1974 and, after a week's inter¬ 
ruption, concluded on July 16 . What follows constitutes my findings 

of fact and conclusions of law. 

A thorough exposition of the evidence developed at the 
trial can bo found in the opinion of the Court of Appeals at pp. 
1215 - 1219 , and I shall set forth here no more than is neces.ary ' a 
give context to the discussion that follows. During October, 1971 , 
Rosner was under indictment in this district along with Nicholas 
Destefano in 70 Cr. 1030. V Leuci, acting in an undercover capacity, 
approached Destefano and Nicholas Lamattina and offered, through 
a supposed contact in the united States Attorney's Office,to pro¬ 
vide information about that case as well as others then pending 
in this district. Rosner was later brought into the negotiations 
and ultimately participated in the payment of several thousand 
dollars to Leuci in exchange for grand jury minutes and statements 
of prospective government witnesses ("3500 material") in 70 Cr. 
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1030. Thoro V' * c f ive* :• w.sral i* payments, ovui it j»<.*i iocl of three 
weeks, each of which funned the hauls of a bribery charge. Runner 
war acquitted of two of those charges, describing payments wliich 
took place on October 4 and October '8, and convicted of three others 
which involved payments occurring on October 12, 13, and 19. lie 
was also convicted of conspiracy and obstruction of justice. The 
essence of Rosr.cr's defense was entrapment, a theory which the 
jury apparently rejected at least with regard to five of the seven 
counts. See 485 F.2d at 1220-1223. 


Although both DeStefano and Lamottina had pleaded guilty 

5/ 

prior to the commencement of the trial, neither was called as a 


witness. The government's case was based principally on the testi¬ 


mony of Leuci, and on the tape recordings which he made of several 


conversations between himself and the defendants. The other govern- 
"ment vTTf nesses were Assistant United States Attorneys and surveil¬ 
lance agents, v/hose testimony was clearly ancillary and introduced 
for corroboration ot Leuci. All sides were aware, prior to and 
during the trial, that L euci's credibility was a matter of no s mall 
significance. The defense therefore made a concerted effort, 


beginning with its pretrial motions, to locate information damaging 


to Leuci. In an effort to minimize the impact of such information^ 

> r- --—- ■ —» 

the government prosecutors elicited from Leuci at the very outset 


of h is trial testimo ny admissions of prior criminal conduct. He 
testified to four such acts: oiTlfoi^/^ccasions between 1966*and 


1968, he had acted as an intermediary between detectives in the 
Narcotics Division and those under investigation by that division. 
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A • t u.> i 1 y, hi . • i , <1 ' o ■ 1 1 I ! <• i n I ot in. t i on <j.i t I t ■ -i by t >1 I < r 

detective.** to those being investigated, end in the t tJ ur i m-i .b -ntc 


he described lie h<id accumulated approxin<it oly $0,000. r.i»n<-i n...ir- 


t, lined under persistent crone oxuninnt ion |jy'Uor;ner' s trial 
counsel the I. these were the only criminal acts in which he had 


ever participated. 


On A pri 1 7 1974 f a;; I have already noted, Leuci made 

what he now claims in a full disclosure of his prior wrongdoing. 


The crimes to which he has now confessed are numerous and go far 


beyond his admissions at the Posner trial. A brief enumeration 
follows, if only to establi sIwi proper^orcTer of magnitude. On 
approximately fifteen occasi ons, Leuci shared with fellow police 
officers money seized in narcotics raids. Over a period of perhaps 


three years, he distri buted s mall quantities of herein to infor¬ 
mants. He also took mone y f and occasionally, ^ heroin, from inform- 
ants in exchange for letting them continue t o sell narcotics. TFT 
sold information that had been gleaned from police investigations 

and acted as an intermediary for other policemen who wished to 

7 / 

-'i ‘ sales. He participated in illegal electronic surveil- 

ral occasions, lie accepted sums of money from lawyers 


one occasion, participated in the paying of a bribe to an 


.stant District Atto rney. He m ade payments of money to his 
"perior officers in the Police Department. And finally, it is 
almost supererogatory to add that he committed perjury at the 


Rosner trial, at a trial in the New York state courts, and in 


8 / 


numerous interviews with government prosecutors and defense lawyers. 
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Runner'a new trial motion, however, is not premised 
merely on Leuci's perjury. He points to various in cidents which. 


he claims, demonstrate either that cioveri 


.ors were 


aware of Lcuci's perjury regarding his past crimes or that they 
withheld evidence of such crimes from the defense prior to and 
after the trial. I shall recount each of these very briefly. 


The first act of alleged suppression took place in 1971, 
before Leuci began working with the United States Attorney's office 
here. Leuci had been with the Knapp Commission, where he developed 
a rapport with one of the Commission's lawyers, Nicholas Scoppetta. 

In March of that year Scoppetta ordered Leuci to investigate the 

-- - --- ^ 

involvement of Richard Lawrence, previously identified as an in¬ 
formant of Leuci's, in a homicide in the Dronx. As a result Leuci 

tape recorded a conversation with Lawrence. The conversation 

. --^ 

yielded no info' nation about the homicide; it did suggest, however, 

that both Leuci and Lawrence had participated in illegal seizures 

■ ' ■ —■■ —■» 

of narcotics following arrests, and that Lawrence had retained 
some of the narcotics ("packages") to help meet a continued need 
for money. The convers ati on, w hose most significant passage is 
set out in the margin' 10// is neither as unequivocally inculpatory 


as Rosner claims nor as exculpatory as the government argues. 

There is no question, however, but that during the course of it 
Leuci demonstrates a familiarity with procedures whereby Lawrence 
would obtain "packages" of heroin resulting from arrests. Leuci told 
Scopp etta of t his convers ation and Scoppetta subsequently listened 
to_the tape, which he took with him when he joined the staff of 
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the United a to tee Attorney. The i ape waSj hov.ovcr, not disclosed 
to the defen se prior to the trial, and only came to light during 
the final days of the instant hearing, when Lnuci made an in¬ 
advertent reference to it. 

Rosncr alleges one othei* instan ce of governmental sup¬ 
pression. On July 13, ] 972 Leuci was int erviewed in the offices 

— 

of the United States Attorney b y two agents of t he Drug Enforcement 
Administration (DL'A) , Robert Goe and Joseph Gately. He admitted 
to them that in 19£4 or J965 he had participated in a warrantless 


search for drug; 


wi th th re e o+her~-governrieTiir'algervt^ No 


narcotics - were found, but the four men did steal $200 from the 
premises which they divided among themselves equally. This was 
dutifully memorialized in what has come to be known as the "Goe 
memorandum". Leuci had made a similar admission in early 1971 to 
another DEA agent, Andrew Tartaglir.o, at the apartment of Edward M. 
Shaw, then an Assistant United States Attorney. Shaw learned of 
the incident shortly thereafter. T he Goe memorandum, wh ich the 
government concedes to have been "3500 material", was not turned 
over to the defense prior to trial. ^ None of the government prose¬ 
cutors who partici pated in the Rosner tria l was aware of i t until 

April 9, 1974, when Elliot Sagor, one of the prosecutors, learned 
*- - \ 

of it. 

Rosner presents four separate arguments co.uerning alleged 
governmental misconduct prior to and during the trial. (Two other 
arguments, claiming post trial supp ress ion, will be considered in 
later sections of this opinion.) /Firsty he argues that Leuci's 


1 
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j c:. jury, in and o' il.olf, w.m lo ext <n' i vo, .mi! pr'-soui < <1 such a 
Tli .lort.d picture of 1 hr man to the jury, th.it .i new t r i .il is 
rr.HiT ^^^ .f-rvKlJhr. ai-gu. t hit ntnl.u !: -s a ’jwuimit it 

agent and .).in integral part; of the prosecution require that his 
ovn awareness of his perjury be attributable to th e government , and 
that the case Ire viewed as if there were governmental knowledge of 
the perjury. ( jrhb rd^)he argues that governmental knowledge o f 
perjury is further e stablished by Shaw's awareness of the Goe me mo¬ 
randum and Scoppetta's familiarity with the Leuci-hawrcnce taped 
conversation” The GoutL fctPargument is in effect a restatement of 
the third: it is contended that Shaw and Scoppetta suppressed 

evidence of Leu ci's crime in the Goe_fUld—Lawrence i ncide nts,and 

therefore materially impeded the preparation of the defense. 

Before considering each of t hese arg uments in turn, it 
vn. 11 be useful to review the variou s/standards^ ^hat have been 
applied ir evnJ-ating motions for a new trial based on newly dis¬ 
covered evidence. The general standard is now a familiar one. 

"the. evidence must have been discovered after trial, must be mater¬ 
ial to the factual issues at the trial and not merely cumulative 
arid impeaching, and of such a character that it would probably 
produce a different verdict in the event of a rctrialT" ^nitid 
States v. Kahn , 472 F.2d 272 (2nd Cir. 1973); United States v. 
PeSapio , 4 56 F.2d 644 (2nd Cir. 1972); United States v. Polisi , 

416 F.2d 573 (2nd Cir. 1969). 


Where the evidence newly discov ered demons tratesljprjjyj^J 
by ,i prosecution witness, the standard is, in some respects, 


i 


aitoi cil. 


A distinction, i.f .over, : . 1 : L be drawn between perjury 

Injury o< which the government was 


known lo the no p r ‘^ 

■--—*---c 

1 

unaware. 


If tl.e ftoyprnn suit war, un iv'iroj of the perjury, » he appli¬ 
cable standard is the traditional one just enunci ated. Although 
l l n - 1 l (, . c il. - ;t ' 1< c,!i v -'.upra, suggests a more liberal standard, 

I think Judyc Woir.fold ir : urely correct in concluding that a re- 
l axation of the tradition.;] newly discovered evidence test is 
justified only whorc^ovornnent knonled^fj of the~perjury can be 


cstabl j shed . United St it<- s v. Marpuez , 36 3 F.Supp. 802 (S.D.N.Y. 
1973), aff'd on opinion below, 490 F.2d 1383 (2nd Cir. 1974). 

V.' here such kn owledge is established, the test is relaxed in two 
respects. F irst, the newly discovered"evidence need not be material I 
to guilt or innocence alor.e; it rnay~~pcrtarrr solely to the credi¬ 




bility of a witness. Napne v. Illinois , 360 U.S. 264 (1959); ( 

(Fillip v. U nited ft ate s , 405 U.S. 1 50 (1972). Second, the defendant) 
nee d establish only that the newly d iscovered evidence might have~| 
produced a different verdict . ^ United States v. Marquez ’ t 

30 _ v _-_ United Statc-s , supra; Kyle v. United States , 297 F.2d I 

507 (2nd Cir. 1961; Larris er. v. United States , 24 F.2d 82 (7th Cir./ 
1928). \ 


Yet _a differ ent set of stan dards is applicable when it is 
determined that the newly discovered evidence was^suppressecT|by th e 

prosecution._Those standards werp first articulated by Judge 

Friendly in Unitor, states v. l-oocih . 391 F.2d 138 (2nd Cir. 1968), 
and reaffirmed in Unjted S t ,tes v. Kahn , supra. In such a case of 
intentional suppression, a new trial is warranted if the evidence 










T 


iil'l'l ij 


r ~i lu JU 

lb of intcntioii.il supprc: sion, "if it 


appears that the hi<jh value of (lie undisclosed evidence could not 

have escaped the prosecutor':: a 11 ontioi r. " The Kalm court notes 

that materiality in defined "by the effect of its suppression upon 

preparation for trial, rather than rls pred icted ettect on thq T 

jury's verdict. "12/ The defen dant has a heavier burden where the 

evidence was inadvertently suppressed, and where its value is not 

so readily apparent. Under such circumstances, the defendant need 

not show the probability of a different verdict upon retrial, but 

■- 

must demonstrate that there is "a significant chance that this 
added item, developed by skilled counsel ... could have induc ed 
a reasonable doubt in the minds of enough jurors to avoid a con¬ 
viction." United States v. Miller, 411 F.2d 825 (2n Cir. 19691: 
U nited States v. Mayersohn . 45? F.2d 521 (2nd Cir. 1971); Unit ed 
States v. Kalm, supra. 


1 shall first consider defendant' s allegatio ns of govern¬ 
mental ^ suppression of th e evidence in the ^Goe memorandum^ ind of 
t^^ 7* Guc i~kawrence tapc^ > I should note preliminarily that the 
de fendant is surely correct in arguing that the acts in question are 
attri butable to the government. T he fact that neither Scoppetta nor 
Shaw dir ectly participated in the Rosner trial is immaterial; it is 
now settled law that the misdeeds of one member of a prosecutor's 
office are attributable to the prosecution as a whole. Giglio v. 
United State s, supra ; Santobello v. New York , 404 U.S. 257 (1971); 
Ugi-fct-' ri Staten ex rcl. Rice- v. Vince nt, 491 F.2d 1320 (2nd Cir. 1974 ). 
Rut my finding need not be based on this abstract proposition alone, 


* 
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r 

/ lor 1 nm:-t also conclude t hat both bhaw and Scoppetta were* deeply 
involvid in the preparation of the lio. sner c.ir.u. The two men were 


given pi im iry responsibi 1 i t y for gathering and disclosing to the 



grand jury and, although by the tine of trial he had left~tfie ■ 
United Staten Attorney's Office to become head of the Southern 
District's Strike Force, he was the government's first witness and 
by his own admission followed the trial closely. 

Using the Kahn test, I shall attempt to evaluate the 
government's actions with regard to the Goe memorandum and the 
Leuci-Lawrence tape separately. Taking th\ Goe memorandum /first, 

I find that Shaw's actions fall far short of the first of the 
Kahn categories; there was c ertainly no deliberate and carefully 
considered decision to suppress the information, and I do not 
understand even the defendant so to contend. The next inqui ry, 
then, is w hether the evidence was of s uch "high value" that it 
'could not have escaped the prosecutor's attention". Quite the 
opposite appears to me to be the ca se. It describes, in essence, 
the participation by Leuci in an illegal entry and a $50 theft, 
crimes which pale in significance as against those to which he tes 
tifie d ^at trial. It will be recalled that Leuci admitted participa¬ 
tion in shakedowns of narcotics suspects which earned him thousands 
of dollars. The government prosecutors thus knew, long before the 
Rosnor trial, that Leuci's record was marred by serious criminal 
activities. The $50 incident described in the Goe memorandum was 
thus nor likely to stand out in anyone's mind as an egregious example 
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of wrongdoing tli.it. undermined firmly hold assnmptiom; about. 
Louci't; 1 'ioLity. Hod this incident been the only blot in nn 
otherwise immaculate record, then I could well find that its 
value v.ms such that it could not have escaped a diligent prose¬ 
cutor's attention. 


The defendant, however, argues that the Goe memoran- 

* -- -‘ ” — ~~ 

dum has a far greater significance than I have suggested. The 

crime described therein, he argues, was^wholly different from 
t hose to which Leuci confessed at the trial . As he puts it, 

"The four incidents in which Leuci was an intermediary in informa 
tion sales were at mos t victimless crimes in which Leuci's parti¬ 
cipation was beneficial to all parties. In sharp contrast, the 
Goe crime involved a victim whose home was burglarized and who 
lost $200 to the thieves in government uniforms, gaining nothing 

in return."-3/ (Emphasis in original). The argument is stagger- 

*' ' ' 1 ”** ■ — 

ingly disingenuous.-*^/ My task here, however, is not to weigh 
the stigma attaching to various classes of felonies but to deter¬ 
mine whether the incident described in the Goe memorandum was of 
such significance that it should have attracted the attention of 
any conscientious prosecutor. Seen against the background of 


those other crimes to which Leuci 
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1 ''oule:'. , it had .mo real .' mjji i f icnnct- and 

at the hearing, cl t; ni.inii.iin. 


wu, as I .-;ta»ed 


Having found the suppression to be inadvertent, and having 
found tho evidence to bo of no conspicuous value, I thus reach the* 
th;rd element of the h.ihn tes ts was there a "significant dunce 
that this aided item, developed by skilled counsel . . . ^ould have I 
induced a reaso nable do ubt in the minds of enough _lur.oxs to avoid 
a conviction . ^~^l^hTn)7~n qt^ and my reasons for so concluding go 
directly to the basic weakness of each of Rosner's proffered argu¬ 
ments. The unstated premise of this motion, in all its facets, is 
t hat if the Posner jury had known of Leuci's other criminal acti- 
v it i es, w hether the Goo incident, the Lawrence conversation, or i 
even the entire panoply of his crimes, his credibility wulcThave I 
been so severely u ndermined that a different verdict w^ld~h^7 
been inevitable.^,—L. cannot sha re this view of the evidence or of 
the jury s perspicacity. The trial was ot a simple matching of* 

*-———- , *' ' "" — -s 

Leuci's credibility against Rosner’s; had it been, the arguments 
the defendant now advances would have infinitely greater persuasive 
force. The government's case was based on Leuci's testimony, as 
-f C ^ C --° ra tncl by Geverc ' 1 ~^P e recordings uf eunveisdtlcm^Tn'whTT?. 
Leuci^ and Rosner, among others, participated. Leuci was not the 
l ynchpin of the government's case; the tape s were. Nothing demon¬ 
s trates this mor e forcefully than the verdict itself! The two^cA 
of ^brihery of which Ro sner was~acquitted took place on days when \ 
Leuci wore no t ransm itting device; the three acts of bribery of 1 
which he was convicted took place while conversations were recorded 
Although jury verdicts are rarely unambiguous, the inference is 
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if. ..capcibJ * I hat th' J'iry .ill c < gi *•. t wt iglil i*. t hr- : I < nee 

of t'lij t; i nqs. The verdict also makes cle.u that I. i 1 


ci < i hil i l w .lift not t: imply c arry the day for the proseem i 

the iicf< iiil.’nt would r, H7 have us believe. 

_ _ _ —- -- ? 






t~* ep co" ."■I oretion of Lotte J ccccunt, furthermore, 


was provided by the testimony of the defendant himself. In the 


course of establishing his entrapment defense Rosner admitted 


virtual]y all of the elements of the various crimes charged. He 


admitted evincing interest in the grand jury minutes and "3500 
material", and he admitted mating payments for them. I therefore 
find that no matter how much Icuci 1 s credibility could have been 


undermined, whether by a single additional incident or the full 


range of his crimes, the? jury's verdict could not possibly have 


beer? affected. It follows that the incident described in the Goe 
memorandum, no matter how elpguently presented to the Rosner jury, 
could not nave, in the words of the Kalin test "induced a reasonable 
doubt in the minds of enough jurors to avoid a conviction." 

r 


B. 


Turning to th 



Leuci-Lawrence tape,|I again find no evi¬ 


dence of deliberate, considered -upprecsirn. Rcoppetta stated, in 


testimony f fin* 1 wholly credible, that when he heard the tape his 
principle concern was the homicide that ho had asked Leuci to in¬ 
vestigate. Because the conversation was quite uninformative on 
that point, he paid it little attention thereafter. Although the 


tape remained in a locked cabinet in the United States Attorney s 
OH ioo, there is nothing before mo that suggests that the tape was 
,, » , »m to» t.> it i.>l Kv.iu e et its ivi oronccs to narcotics 
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t ' anr,.;<! i -»s i nv< > j e i.n<j T.tu.'i. 


^J'Iip : • t 'nn t)<‘ ■. i n.t luM lli" tape bed such value as to 
.irro; 1 * ■'i 1 ? a ronscicni ini:: prosecutor is slightly 


closer. H vc.'il 1 i.‘ c 1 1 /: t indeed if L lio coi;V(• vsa11on it contain:; 
cstabl i: her. Leuci's erimin 1 1 ity ,v, ni t hoi i f nt ivoly us Rosnor arques 
it is, hoy ever , .t peculiar and anbiqnous docuncnt , The passage set 
out at footnote 10, sup ra , can be r< id in various ways. Leuci's 
question to Law) c nee, "Have we ever r.nde a case where you didn't 
got a piece of t h-■ package?" suggests that lie participated in nar¬ 
cotics arrests in which Lawrence war permitted to keep a portion 
of the drug's. L; vrer.ee ' .s incredulous response to this question, 
"Hell, we've made a whole lot of cases that T didn't get a piece 
of th e package", h; open to two inte rpretations. It may suggest, 
as the government, urges, that Lawr ence never tool; dru gs v.’hile I.euci 
was making an arrest. It may also suggest that on many occasions 

* N 

Lawrence obtained no drugs, but on others he did. We now know from 
Leuci's tor, timon y at the instant hearing that on _ two occasions he 
permitted Lawrence to take drugs in the course of an arrest. But 
e ven a diligen t prosecutor reviewing the conversation could reason¬ 
ably conclude* that t h e conversat ion shows no more than~a street^* 
wise policeman's familiarity with the manner in which narcotics 
in formants obtain drugs. The tape, in short, does not shriek of 
Leuci's criminality, and its dubious value could readily have es¬ 
caped a prosecutor's attention. 

Ucraiire^ of the conversation's ambiguity, I would also not 
be warranted in rone 1 ud ing that it could reasonable 
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doubt sufficient to avoid conviction, no matter how skillfully 

.. ~~ " ' w " -- ■ t 

exploited Ly Kosncr's lawyers. Standing alone, its probative r orco 

"in primal. Ivrn if, ar, defendc'mt argues, the pretrial disclosure 
of the tape would have led to Lawrence, and thence to the two in¬ 
cidents Lcuci has now admitted, the effect on the jury would have 
been insignificant. As the Judge who presided over the trial and 
carefully observed its course and conduct, I do not believe~~that 


a diminution in Leuci's credibility would have been fatal to the 
government's case. I an therefore compelled to reject that branch 
of defendant's motion based on alleged suppression of evidence by 
the prosecution. 


III. 

Closely related to the discussion in the preceding section 

is defendant's contention that a new trial is mandated by the pro- 

v *-—---- ----—- 

secution's knowledge of leuci's perjury. The essence of this 

argument is that while Leuci was denying all criminal acts save 
the four to which he testified, Shaw was aware of the incident 
described in the Goe memorandum and Scoppetta of the implications 
of the Leuci-Lawrence tape. As I indicated at the outset of the 
preceding section, Shaw and Scoppetta's knowledge must be attri¬ 
buted to the prosecution. Giglio v. United States , supra; Santo- 
bello v. New York, supra. 


On this branch of the motion, it is well to remember that 
the prosecution can be hold responsible for knowledge only of the 
Goe memorandum and the Lawrence tape. With regard to the latter, 

I shall simply assume arguendo that an awareness of this conversa¬ 
tion bespeaks a knowledge of Leuci's narcotics dealings with 
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< ; < 


! : - j:a full 


Of • 


t ; ;:i i <. i <' 


!y ! jvo seen n«» i nainai ?.l-noy |.i. lw* it. at i 


1<‘u f i ’ tvi, ] 1 < :f in on”. The nu( r.tion then curios down i o thir : is 



uif Jo it' ;t to vsrrant a now trial? 1 think not. 


The appl icnblc r;! urdard ) ? ready Icon set forth: might this 

evidence, newly revealed, 1 t .ve led to a different verdict? We have 
been cautioned by the Sui.-r e Court in C-igl io that a now trial is 
not required whenever "a combing of the prosecutor's files after 
the trial has. disclosed evidence possibly useful to the defense but 
not likely to have chang: 1 the verdict." Sec United States v. 
Keogh , supra. "A new trial is requi red if 'the false testimony 
could ... in any reasonable likelihood have effected the judgment 


of the jury.'" (Citing Men uo v. Il l inois" ; suprUTj KS I have aT^ 


ready stated in considering Tosnei's suppression argument, there 
is not the slightest likelihood th at the jury, having been apprised 
of the Coe incident and tin transactions with Lawrence, v/ould have 
reached a different verdict. This branch of the motion is denied 


as wel1. 


IV. 

I turn now to that aspect of Posner's argument that focuses 


not on the knowledge of the prosecutors, but on Leuci's own aware- 
-— . " — - " ---- " --- 

ness of his perjury. The United States Attorney's Office, as I 


have noted, can only le charged with the awarenessbf those incidents 

' "s 

which are the subject of the Goe memorandum and the Lawrence tape; 

\ —- * 

Leuci, of course, war the only one who knew exactly how flagrant 


his perjury was. 
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l A. There it: no need to dwell ill length on defendant's argu¬ 

ment Mint the "r.issive" nature of Leuci.'s perjury, in and of 
itself, require?; a new trial. It reflects n misunderstanding of 
the applicable law governing new trial motions. I have previously 
noted my agreement with Judge Woinfeld's conclusion in United States 
v. Marquez , supra, that the more relaxed standard governing new 
trial motions alleging perjury applies only where governmental 
knowledge of the perjury can be established. 363 F.Supp. at 805-6. 
Hence the appropriate test to be applied is that which governs new 


trial motioi 


the second element of that test is 


that the evidence be material to the factual issues at the trial 

_ _ _ _ — --- ----—--— > 

and not merely cumulat ive and impeaching . United States v. Kahn , 

supra. The evidence newly discovered here, regardless of its ex¬ 
tent, only serves to impeach Leuci's credibility. It does not 

r- “ —*----- - ’ 1 ---■> 

address the question of defendant's guilt or innocence. It cannot 
^ . . 

therefore furnish a basis for a hew trial motion. I see no justifi¬ 
cation here for departing from the rule that a witness's perjury 


regarding collateral matters cannot, by itself, warrant a n ew trial. 

B. The defendant, hov;ever, proffers an alternative theory 

based on Leuci's perjury. He invokes a line of authority commencing 
with Pyle v. Kansas , 317 U.S. 213 (1942), that holds the govern¬ 
ment answerable for perjurious testimony given or induced by police 
officers even without the knowledge of government prosecutors. 

As Judge Sobeloff stated in Barbee v. Warden , 331 F.2d 842 (4th 
Cir. 19C4) , "(t]he police are also part of the prosecution, and 
the taint on the trial is no less if they, rather than the State's 
Attorney were guilty of the nondisclosure." See also, Curran v. 
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t no < .v.; 


2 r . U 


39B II.;;. y.js (]'*’. ); r »ii i 


tV ! ( * ‘ ’ • • 1 ' ) , "'ll. d- Ii i r d , 

. 1 ■ 1.11 ■ . : r, /’ l o \ . /<[ 11-19 


( r >t h Tir. 19G9); I 1 c: y. i'r;iynn, 2'it' l*.Supr«. 799 (C.D. r »] . 19GG) 

Posm r tluicforc > '<uior; i-i.it Lt-uci wir such <ui integral j j . • t f 0 f 


thr pr. : c.-nl- j on i t ?;• v-holT vTr his pc.rjury~ mu:: t hr chargT - 

nblo ic, t h.-j gov. ; . n i ._" h, novorr n > nt can t i is he deemed to have 

wilfully and k now i ng 1 y ruj prr seed not merely a few random incidents 
hut the rut irety oi his crie innl pant. Under t ho more lenient 

------— - ''N 

standard for new trial motions based on government knowledge of 
perjury, he argue;., a new trial is required. 


I do rot for a moment quarrel with the principle announced 
in Pyle , Parbee , and the other cases cited, but I do not consider 

it to he fully applicable here. Leuci was of course a part of the 

— —— - * 

prosecution team in that although a New York City policeman, he 

was working full time under the supervision of the United States 

Attorney s Off.r'c:. But he was not ~ 'Jaar** of the prosecution" in 
1 — 

quite the same sense that the officers in, for example, Pyle , 

Curran, or Parker - were . Thr policemen in those cases actively en- / 
gaged in in vest ig at ing and prepari ng the cases in question for 
trial; their functions were ancillary to, and supportive of, the 
prosecutors. Leuci's role here differs significantly. His status ' 
as a policeman was incidental; he functioned not as a policeman 
hut as an undercover agen t whose util ity to the prosecuTion was 
enhanced because his po se as a corrupt policeman made the role he 
h ad to play more credible. He did not, obviously, participate in 
^h e investigation of this cas e or in its preparation for trial 
except insofar as he was a witness to the events in question. 
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I point out these* diffcrtmcs only to stress that tin* perjury 01 
falsi 1 iration in which tin* police • engaged in Cur ran , barber , »*t v . 
war. committed in the course of perform!ag proreculori «il function:. 
In Curran policemen destroyed stall runt?; given them by defendants 
which, if offered in evidence, would have substantiated one of 
their defenses. In Barbee th e police suppressed ballistics re¬ 
ports v/hich tended to show that defendant's weapon was not used 


to commit the crime of which he war. charged. In so doing therrre 
pr.^joomr.n their prosecutorial function. Leuci's perjury - / 


on the other hand, was not committed in the course ofhis function¬ 


ing as a prosecutor; he lied about hi s criminal past Just as any 
other witn ess similarly situa ted might have. 

There is another point of distinction between the instant 
situation and the cases on which Posner relies. In the latter, 
the perjury or suppression committed by police officers concerned 
issues relating to the ultimate question of guilt or innocence. 


Leuci's perjury, as I have now repeatedly noted, went only to the 
"Issue of his own credibi lity . Th ere is no sound policy reason, I 
submit, to extend the principle of these cases to acts of perjury 
committed by policemen which affect only their own credibility. 

To hold the government ansv/erable for the suppression of evidence 
by its subordinates serves a salutary deterrent function; it requires 
all those who participate in a prosecution to sift through the evi¬ 
dence with greater care and to supervise the work of their subor¬ 
dinates with greater vigilance. It is difficult to see what deter¬ 
rent function is served by holding the government answerable for 
perjury on such collateral matters: no degree of supervision 
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by ,i prosecutor is 1 iJ-.* ly to p»oieot. a policeman from lying about 
hi: >• i ininal at tivi t i cr. , but close supervision is likely to 
pj'c*'i.-nt 1.1 it* falsification or suppression of other evidence. J 
therefore decl ine' to at.tiibutn Leuci’s knowledge of his perjury to 
tl < finvcrmn i.l ]<■ re, or to extend the Pyle principle in the fashion 


defendant now urges. 


There is an alternative basis for my ruling. Even if 


Leuci’s perjury is fully attributable to the government, and even 


if the proper test For ana 1 yzing its effect v/as whether the jury 


might have reached a different result, I would be compelled to de ny 
this branch of tire motion. I adhe-re to my conclusion, set forth 


in Part II of this opinion, that Leuci's credibility was not the 


crux of the government's case. The jury had before it the very 


best evidence of Posner's criminality — the record of his own 


voice and words and their 7 intonation made in the midst of his 
criminal activities. Thus, even he.' the jury been fully apprised 
of Leuci's criminal background and his credibility diminished 
accordingly, I sec no reasonable likelihood of a different jury 


verdict. For the tape recordings spoke far more decisively of 


Rosner's guilt than Leuci did. 


V. 

The foregoing discussion disposes of defendant's various 
claims of pretrial suppression and perjury. I now turn to his 
charges of post-trial suppression. The first of these alleged acts 
of suppression took place in January, 1973, a month after the trial 
had concluded. In late December, 1972, Lavroncc went to the office 
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( ' : r ' -ink I ■■ )-• t) . :.’i - -iuJ _ L:.:. i : tan! _ Li:: l T~iet /.Lturncv in cho reic 

c > r r.M.cot i <: :> prosecutions in Mow Yor); city and informed him that 


'“N 


ho had often boon n ivt n narcotics by Loud. Rogers communicated 


tli i r; info, n..iion to the United t a to n Alt orney' u Office. Robert 
Morvi.llo, then head of the Criminal Division and the government's 
chief t rial 1 awver in the^Ror.nor ca se commenced an investigation 
of those charges on or about January 2, 1973. The investigation 


was entrusted to Charles Sherman, an agent with the Drug Enforcement 
Administration. Sherman and a subordinate interviewed Lawrence 
and were told of the many narcotics transactions in which he claimed 
to have participated, with Leuci. Lawrence mentioned various in¬ 
dividuals who were also party to these transactions: one named 
John, another named Fcbart, another named "Saint". Lawrence did 
not know the full names, addresses, or telephone numbers of any 
of these individuals, and DEA agents were unaLle to locate any of 
them in the ensuing weeks-with the information he did provide. 
Lawrence was also given a lie detector test which, according to 
—the concern which administered it, he failed. Morvillo was told 


"I»r the results of the test on January 18, 1973 and decided to 


abandon any further investigation into Lawrence's allegations dur¬ 


ing the week of January 21. 


While this investigation was underway, Rosner filed his 


first now trial motion, w’hich was based on the affidavits of 



The motion was filed on January 12 and a hearing was held on 


January 26, after v/hich I denied the motion from the bench. At 
no time during the pendency of this motion did the government 
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in( orm Ko. ih r of Liv/rcnr , c , ii allegations. 

Runner now argues that the government, was obligated 
to disclose La wrence 1 :: allegations to him. He contends further 
that the government’s supposed investigation of the charges was 
inadequate, and that had greater pains been taken Lawrence's 
allegations could have been substantiated. He also introduced 
several experts who testified that Lawrence's polygraph test was 
at worst inconclusive and could by no means have been adjudged a 
failure. All of these derelictions, he argues, are sufficiently 
serious as to justify a new trial. 

Tn considering this contention I do not find it neces- 

< _ 

sary to pass on the adequacy of the government's investigation^ 
of Lawrence’s allegations. I shall note, however, that aVTx- 
perienced prosecutor is entitled to view with some skepticism 
the information provided by a long time narcotics informant. On 
the other hand, the prosecutors could not help but recognize the' 
similarity between Lawrence ' s'^TTarYes' aTnT tTibse contained In the 
affidav its submitted in s upyoTToT TTo sh^T'moti^TtheyThouId 
,^tlp s have real ized^ that the information supplied by Lawrence 

m^jh^Jiave^^ assistance to Rosner in substantiating 

the contentions advanced in the motion. 

But even so,j! fail to see how it cou ld avail Rosner. 

The simple fact is that he was in no way prejudic ed. All that re- 
sulted was the denial of a new trial motion; Rosner has now had anothei 
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opportvmi 5 y to novo for a now trial, arid to in. lnl..- in such motion 


nil of the chary of of what the government fail.t"! to apprise l.im 


in January, 19/3. The absence of prejudice can best be demon- " 
»trated ly comparing a motion based on post-trial suppression to 
one based on pre-trial suppression. Tri the latter circumstance, 
the court inquires into the effect of such suppressed evidence on 
the jury's verdict. If the court deems the effect sufficiently 
substantial, a new trial is ordered. Where post-trial suppression 
is alleged however, the court's proper inquiry is into the effect 
of the disclosures on any new trial motion that has been made. 

Thus the most rosr.or would be entitled to on this branch of the 
motion is a finding that ny decision on his first new trial motion 
might have been affected by the new evidence, and my affording him 
another opportunity to move for a new trial. In the hearing on 
his most recent motion, he has been given that opportunity. (I 
have of course dealt elsewhere in this opinion with the Leuci- 
Lawrence drug transactions, and have found them insufficient to 
v.’arrar.t the granting of a new trial.) 


, J should note in concluding this branch of my discussion 
that the defendant's failure to call Lawrence to testify scarcely 
bespeaks unbo unded confidence in the quality of his testimonyT It 
also tends to undermine the defense contention that Lawrence's 
information was of such singular value that the government prose¬ 
cutors should have investigated it more thoroughly. Finding no 
prejudice to the defendant in any suppression of such information, 
T am constrained to deny this aspect of his motion. 
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Posner's othei claim of poet-trial suppressjon concr i n 
the Cot- r.'.emorai dum., whose content:-, hove a 1 ready been discussed. 

An T have noted, il opjc. rs that Shaw was the only government 
prosecutor awuro of the roe memorandum during the Po sner trial. 

On or about Anril 8, 1974, the memorandum came to the attention of 


Elliot. Sagor, on Assistant United states Attorney who has been 
involved with ihe Posner case from its very inception. At this 
time, of coursei Posner’: - petition for certiorari was pending in 
the Supremo Court and the instant new ti'ial motion had been filed 
in this court. Upon reading the document Sagor realized "that the 
Goe memor andum, if true, and if in government possession and known 
to the government at the time, was a document which should have 

------;- -J JjL_ 

been turned over to d efense counsel at the time of ^trial." 

Shortly thereafter, cn April 17 , 1 974 . Leuci admitted t Q_gpVerr.- 


ment prosecutors the full range of his past criminal activities, 


There then commenced consultations among various members of the 
United States Attorney’s Office regarding when and whether the 
Supreme Court should be apprised of these revelations. 

i 

On April 30, 1974 John D. Gordqn III, the Assistant United 1 
States Attorney in charge of appeals, called Andrew Frey of the j 

Solid' or General's office and informed him of the nature of Leuci ’ dU 
perjury at the Posner trial. The Solicitor General then wrote to 
the Clerk of the Supreme Court requesting that consideration of 
the Posne r certiorari petition be postponed until a supplemental 
brief could be filed. Members of the United States Attorney's 
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o r, ic..* nvi.n/od a draft of (he brief I efore II..- .Soli cl lor General 
submitted it in mid-Mr.y. The brief s lated lhal "recent dcvelop- 
nrntfs r.unoost that Hie principal government v/itncr.s committed 

r ' " 

perjury rt the tri al nf_ih-ir; case as to collateral natter raided 
Ivy the di-tenne in an effort to impeach his credibility , but did 
not review in detail Lcuci'^n-cint admissions of criminal conduct, 

The essence of Rosner‘s argument on this point is that 


the United States Attorney's Office withheld iron tne Solicitor 


Ccne ral~~and thereby from the Supreme Court any mention of the Goe 


me 


morandum. This suppression, he contends, was considered and 


deliberate, and now warrants the granting of the relief sought from 
the Supreme Court: a new trial. 

• 

Again, hov;evcr, I see no prejudice to Rosner from tne 
government's omission. The incident described in the Goo memoran¬ 
dum was trivial in comparison to the other crimes to which Leuci 


confessed. His overall confession was broughttotheattention of 


the Supreme Court, and I therefore fail to see how the^addition of 
a single minor item to the list of Leuci's sins cculd have produced 


different result in 


I am right or wrong in 


this conclusion is beside the point, for the Court may well have 


.another opportunity to pass on Rosner's contentions. And therein 
lies the weakness of his argument. The Supreme Court denied the 
petition for certiorari without prejudice to this court's consider¬ 


ation of the instant notion* By implication, then, the Court 


deferred consideration of all claims arising from this motion. 
Rosner has since had the fullest opportunity to explore in this 
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court ■ :: L i j»: .;cc* <>l (ho C'.o» >• .nornndun, «.ivl ho will have 

c ntuil r ; .|„ rtun i l v to pror<-nt *h on i.ppoal. 1 Ihorefore find no 

oK-niii . to him in tho government’ r. decision to v/itlihold the Got 

10 / 

iionnr."nil" , and this branch of hir; motion in also denied. 

C’o a cl un ion 

For tho reasons stated above , Posner's motion for a new 

19/ 

trial is denied in all re:-jpects. It is proper to add in concluding 
a word regard ino the nature ot the arguments, presented here. Ihe 
spectacular quality of Loud's revelations of criminal conduct 
has at tines obscured its minimal relevance to the issues before 
me. i Jo nr of Loud's perjury has the slightest- bearing on the j 

ouostion of Roster's guilt or innocence of the charges contained I 
in the instant indictment. His perjury, nevertheless, would ho a 
ratter of serious concern if his credibility hAd been crucial to 
the jury's determinations. As I have now noted several times, it 
was not. The ‘-apo recordings and, indeed, the admissions contained 
in Rosner's direct testimony at trial were the conclusive evidence 
upon which his conviction was based. Lc-uci's crimes, reprehensible 
as they are, cannot alter that fact. The motion is denied. 


IT IS SO ORDERED. 


Dated: August 15, 1974 



ujCQ ~7llc - 

U. S. D. J. 
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root i ll < :: 


1/ 


One 

count 

pries 

to tri 

1972) , 

.ind t 

2/ A: 

. shall 

3/ 


Fr) 

c*. her 


1 1 •« j j iiti removal of govoinmcnt ckmipr idi vm*; d i :.r.i . red 
United ;1nten v. I’.osnejr, 15 2 F.Supp. 'ilS (f. .!•. TJ .V. 
* on lvr< ecu i.L: of tty. 

2/ A;. shall appear more fully bi low, the usage is i ror \c . 


fTTTT; 'ii. 7 97 (S. n. U . Y . 1974) . 


4/ Vhe indictment v:as ultimately dismissed. Fee United States v. 
DiStr’fano , 464 F.7d 845 (2nd Cir. 1972). 


5/ 

DeStefano's plea was entered after the jury was selected but 
prior to the presentation of evidence. 


C/ For example, on July 21, 1972 the defense filed motions for dis¬ 
covery in which they sounht disclosure of all matters contained 
in Now York City Police Department files concerning complaints of 
misconduct, investigations, or disciplinary proceedings against 
Lcuci. 



He has 
’occasions 

trial. 


now confessed to 
*;then than those 


acting ir, this intermediary role on 
about which he testified at the Rosi 


I have avoided estimating the financial gains derived from any 
of these activities, for Leuci's recollection was poor in this 
respect, but there can be little doubt that he realized at the 
very least tens of thousands of dollars. 


9/ 

Scoppetta went 
Attorney's Off ice 


from the Knapp Commission to the United States 
in mid 1971 and, it appears, took Lcuci with him. 


"Leuci: You know, the slcry with you is always the 

same story. Now, let me explain something. 
T hp prjf.r.f way fnr yen In net n rjackaqo ic 

" to~~ir.akc a case, right? ^ 

Lawrence: flake a case? 


Leuci: Yeah. Am I right or wrong? 
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Lawrence 


Leuci: 
Lawrence 


Lruci: 
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No, no, no. How the hell .'in I gouna ... 
here the hell i r. UiaL gonna work? 

Oh, come on. What arc you mikin' a lout? 

V.'hot dc; you mean so ... so ... what do you . 
what do you moan? How the hell is ••• how 
is that', gonna work? 

If you make a cane. 


Lawrence: Yeah. 

Lcuci : ^ALii-thciUL 1 s_ a ceire. 

Lawrence: Yrah. 

Leuci: You ac. n nine s ei .tl«> pa cliace. rioht? 

Lawrence: Ho. Not necessarily. How ... how do you 
figure that? 

Leuci: Have wo^Y£ I made a case_whcre you ^ idn't 

i cce th.T=p??TEaqc7; 

Lawrence: Have v;c ever made e case that 1 dlc j n ^ 

a piece of the package? Oh, ^n, I dgn t 
kn ow wL wai—H i e k k .ll- K i» . nhou i- I T^ 

"3on't know what you talkin' about. Have we 
ever made a case that I didn't get a piece 
of the pack ...? Hell, we've made a whole 
lot of cases that 1 didn't get a piece o 
the package. I don’t know what the hell you 
talkin' about. Shitl That ... that ... 
that ... if that was the cane, I d ve been 
straight now. Rut ... have we made a case 
and I get a piece of the package ... 

Leuci: No. I'm not talkin' ... you know 

Lawrence: I’d be sittin' on the top of the world. 


Leuci: 


Yeah, right. . 

know, like when we w ore— fa llm over fudkln 

packages^ 


Lawrence: Right. 

Leuci: You kn ow, I_ aarec_wi th you ther e. 

Lawrence: Right. 

Leuci: Put, T ... I would think that the easiest 

way to go up and you know, you make it 
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Leuci: 


u r ! i-ratoon !• roro you make ll<r. ca:;e. 

Lon! , I’in '’odi.r, make Ibis case. We're 
gonna do something. Whoever you’ve 
veilin' with. With v hoover you've v/oj-J. in' 
v/ith. Ho it take:; you four days to n».»K*• 
whatever Imllsl'.it case ... like you to cji t 
a tjiiy with a eighth half, whatever. 

it in. (1 seos/unintcl1.) 
and you ye«- your ruuids on something . . . 
throe owners, four owners, and you're home 
free. Right 


Lawrence: Mo man. You can't do things like that. 


Leuci: 


)on't you tell me 


Lawrence: You can't do things like that. 
Leuci: Well. I don't know." 


Government's Post-Hearing Memorandum of Lav;, p. 25. 


This standard of m teviality thus contrasts with that applicable 
in cases of governmental knowledge of perjury, where the focus of 
the court's inquiry in the effect on the jury, net on defense 
preparation. 


Defendant's Memorandum of Law, pp. 20-21. 


The argument Lakes the notion of "victimless crin.es", a term 
developed ly criminologists to define a class of activities, such 
as homosexuality or the distribution of pornography, defined as 
criminal largely because of prevailing moral standards, and extends 
it to any crime in which, presumably, there is no complaining 
witness, hy this logic, tax evasion, perjury, bribery or obstruct¬ 
ion of justice are ail victimless crimes and, one supposes, less 
offensive to the sensibilities of juries than assault and battery. 


In support of a contrary view Rosner cites United States v. 
Gordon , 246 F.Supp. 522 (D.D.C. 1965).“ It was there discovered 
that the government's complaining witness had been convicted of 
larceny after denying so at the trial. In considering a new trial 
motion the district court acknowledged the ordinary rule that newly 
discovered evidence affecting a witness's credibility will not 
warrant a new trial. The court felt compelled to depart from the 
rule, however, and granted the motion. The case is readily dis¬ 
tinguishable: the court noted that the new impeaching evidence was 
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(r 

a "vc 

ry ; '•! 

ious n.ii'i 

i r* 

o u nd r 

•r 

the circti 

II : 

lances of 

this case. 

t he 

i he 

sing to 

covre ! or 

it 

t i on a 

iv: 

! (to eye \ 

- i 1 

no ;; § *' 

Here, o! 

cot. 
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L<-tic i ' 

. tCKt'i 
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1 1 

io tough 1 y 

CO 

a roboi a t t 

d by the lapc 

] f t 

o . i l 

ig? as. ’ 

well H 
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nor' s 
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»v/i i lest i i 
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i y at t: ia 
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i • et 

t hvr <• 

ritio 1 1 o 
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• 1 111 to 

i 1 

Mve hinge 

d 

on his. credibility, a. 

t he 

cour 

t core. 

1 Udell i t 

f • 

id in 

r. 

s .Ion. 




1 (■/ 












M -ill 

ion 1 d be 

noted a 

] 

so tha 

t 

l’osnor ha 

s 

remainod 

free on bail 

pci. 

d i ng 

app. al 

since t.h 

c 

jury' 

;> 

verdict i 

n 

December, 

1972. 


17 / 

Hearing transcript, p. 593. 


1C/ 

In arguments presented to this court Rosncr has repeatedly 
stressed the parallels between i he instant situation and that 
facing the Su ; >rc--n.e Com l in '•'esa- osh v. I'nMcd Stctes, 352 U.S. 

1 (1056). As I understand it, he argues that if he had been able 
to present the incident described in the Gee memorandum to the 
Court, it would have s ua rront.r ordered a ,ev trial as it did in 
Mesarosh . This argument cannot withstand serious scrutiny. 

In Mcsaro -h, a Smith Act prosecution, the Solicitor General 
stated to the Court his belief that the principal government 
witness had committed rjury in other proceedings. In these pro- 
cecdi ngs he had made ensive r ccDrationr of Communist activity 
similar to rho*-*-. tjo p made again;* the defendant in Pes aro sh. 

The Lulic.itoi General j» uinta ined that the witness’s trial testimony 
v/as truthful,hut moved to remand the case for a hearing into the 
extent of his perjury. The Court instead ordered a new trial. 

Posner suggests that tie Court might have follov/ed a similar 
procedure here. This argumen t, overlooks the Court's concession 
th at newl y disc c ve recTTi^^cn^ ^ 1 Ttr ' r ' (Tr ^ S ^'ffpca L ’ hP 'B tha -~-CJ edTblTTty 
- ^£>T a oover i ia,i i l ’withes;' is not lo~i T J7Tequate rh sTs'Tof - a“ hCwitTlai 
mot ionT 3 52 U.S. at 9. UnderTyi ng Fhd _ 'Gour > E r s~“op i n io n in Mes~arosh 
is the assumption that the witness, having falsely accused others, 
may v.ell have falsely accused the defendant. Hence the witness's 
perjury was material to the ultimate question of guilt or inno¬ 
cence. It is not in the instant action. 

19/ 

On August C, 1974 Horner's counsel informed this court, by letter, 
of his intention to "interview those jurors who are willing to be 
questioned as to whether the i ecent Leuci disclosures would have 
affected their decision". In response thereto, the government 
souqht an order enjoininq a post-trial inquiry of the jury and 
Rosncr agreed that no interviews would be conducted pending this 
court's determination as to the propriety thereof. In view of my 
final disporition of the now trial notion 1 now consider the issue 
to bo moot and accordingly, decline to rule or. the government's 
request. 
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Rcv.n.'i has, in no way, boon prejudiced by J.inability 
to l til or vi < v.' I ho discharged juror;-. While new ti j ,1 hk<I Im. 
c off y tutu on (ho cl feet of newly di siovcnd ovj.j,,,,,. i 


jury’**. dee i 
probable ot 
V. (' l o ■; I >v » 


i i 'll, " ( )u 

• ■ •' "M a hyj otJhoti< .. . 

'•I i..M (j rid OIF. 


question is to be dot.orminod ... <,i, i i •. 

average Dury". United :;(.,( 

. [ Hi.iphas j s added"! . 


II •»’ i.uM l;«.::ncr is proposjng a hearing at which bis 
trial, juvoi e. uld testify an to what they "would" or "might" have 
done 1\'.o VO ' «.n I ior had they knov/n about Lcuci's activities 

he propo o . procedure that can have no useful result. It is, it 
seen;, to no, .mol her imaginative effort to frustrate the purpose 
of all trial; — to find the truth. 










